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Executive Summary

Introduction

In the Preamble to the Racial Equality Directive, the EU legislator considered that “[plrotection against
discrimination based on racial or ethnic origin would itself be strengthened by the existence of a body or bodies in
each Member State, with competence to analyse the problems involved, to study possible solutions and to provide
concrete assistance to victims.” [Recital 24.] In this light the EU has required all Member States to establish
“bodies” to assist victims of racial and ethnic discrimination, to conduct surveys about the forms and prevalence of
discrimination and to issue reports and recommendations. This obligation has been laid down in Article 13 of the
Racial Equality Directive (Directive 2000/43/EC):

“1. Member States shall designate a body or bodies for the promotion of equal treatment of all persons without
discrimination on the grounds of racial or ethnic origin. These bodies may form part of agencies charged at national
level with the defence of human rights or the safeguard of individuals' rights.

2. Member States shall ensure that the competencies of these bodies include:

- without prejudice to the right of victims and of associations, organisations or other legal entities referred to in
Article 7(2), providing independent assistance to victims of discrimination in pursuing their complaints about
discrimination,

- conducting independent surveys concerning discrimination,

- publishing independent reports and making recommendations on any issue relating to such discrimination.”

This report is the result of a study into the extent to which EU Member States had implemented this provision by the
end of 2005. For this purpose a questionnaire was send to 25 members of the Network of Experts in the Non-
Discrimination field. International documents like the General Recommendation No 2,issued by the Council of Europe’s
European Commission against Racism and Intolerance (ECRI) and the Paris Principles issued by the UN Human Rights
Commission, provided useful additional guidelines as to what is necessary for an independent and effective
functioning of such bodies.

This thematic study has three main parts. First, it considers the existence, competencies and structure of the
designated bodies in the Member States. Second, it considers to what extent their work is independent, and, finally, to
what extent these bodies are effective. The report ends with some conclusions and recommendations.

Equality bodies in the EU

Most Member States have implemented Article 13 of the Racial Equality Directive either by designating some
existing institution or by setting up a new institution to carry out the competencies mentioned in Article 13. As of
December 2005, there were 28 officially designated equality bodies functioning in EU Member States. Two more
institutions were appointed, but were not yet functioning. In five countries no such institution was in place at that
date. Equality bodies with a specific equality brief outnumber those that are placed within an agency with a wider
mandate (e.g. human rights). Most equality bodies cover more than one discrimination ground.

Only four equality bodies have a limited mandate, restricted to issues around racial and ethnic discrimination. Out

of the 30 existing equality bodies only eight have exactly the same material scope as under the Racial Equality
Directive.Ten organisations or institutions do not cover all of the areas that fall under the scope of this Directive.
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Information about the bodies’ budgets very often appeared not to be available, especially when details about the
amount of money that should be spent on the various activities of the equality body were requested. The answers
varied from 50.000.000 Euro to “no information available” A problem in this respect is that the mandate and scope of
work of equality bodies vary greatly, which makes it impossible to say that any particular body is in a better position
than another body. In a number of cases the body does not have a separate budget, but receives money from a
department or other part of the government according to its needs. In most cases the money comes (partly) from a
Ministry or from another part of the government, and/or it appears separately in the national fiscal budget. Twelve
equality bodies receive (some) money from sources other than the national government. As with the budget,
information on the number of staff and specifications regarding their education and training was also very difficult
to obtain.The figures that were presented vary from 168 full time employees to 3,5 employees. Comparisons are very
difficult to make since equality bodies that have to cover every conceivable discrimination ground and all forms of
human rights violations probably have a far bigger workload than a body that deals only with race and ethnic
discrimination. A general conclusion with respect to the budgets and staffing of the equality bodies is that very
often transparency is lacking and that information (as far as it exists) is not made available to the public.

As far as the competencies and mandate of the equality bodies are concerned it appeared that there is a lot of
confusion about what is meant by providing assistance, conducting surveys and issuing reports and
recommendations, as the Directive requires. The following “data” should be read with this restriction in mind.

Twelve out of 30 equality bodies do not have a mandate to assist victims of racial and ethnic discrimination in
some manner or other. Only four out of the 30 existing equality bodies do not have the power to conduct surveys.
A small minority of three equality bodies do not have the power to issue reports and recommendations as
prescribed in Article 13 of the Directive. Besides, more than two thirds of all equality bodies (22) have some power
to hear and investigate complaints. However, it remains unclear what this mandate requires. Comparable
situations may be treated in different ways by different jurists. For the purpose of clarity, a distinction should be
drawn between, on the one hand, equality bodies where “assistance” and “hearing cases” are more or less
equivalent and, on the other hand, bodies that may act as an independent quasi-judicial body. Several equality
bodies have other additional competencies, e.g. to advise their government about new legislation in the field of
non-discrimination or about implementation issues.

Independence of equality bodies

The Directive requires that the three core tasks of equality bodies should be carried out independently. This topic

has two different aspects:

(@) whether the bodies have a guaranteed independent status and therefore are (in theory) able to function
independently, and

(b) whether - regardless of whether they formally have independent status - in practice they can function in an

independent manner as far as their core competencies is concerned.

Based on the recommendations and guidelines in international documents (see introduction, above) we designed
a list of indicators for independent functioning.

Some conclusions that we have drawn from this study are:
+ Quite a number of equality bodies are not established on the basis of a constitutional or legal provision, which
makes their position vulnerable to sudden changes in the policies of the government.

« A number of them have official ties with the government, in the sense that government officials are part of the
(board of the) institution or otherwise have some say over the institution’s policies, or can have some (undue)
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influence on the outcome of surveys or investigations (e.g. by way of their right to appoint or dismiss members
of staff).

« A number of equality bodies do not have adequate premises outside government buildings.

+  Quite a number of equality bodies have official ties with NGOs. It is not always clear how their independence in
their relationship with these NGOs is maintained (e.g. with respect to the appointment or dismissal of
“representatives” from NGOs in the board of the institution).

« As far as unofficial contacts with the government and with NGOs are concerned, there is a dilemma: such
contacts may on the one hand undermine the appearance of independence necessary to carry out the
mandate of the body; on the other hand, they can be desirable in order to combine forces in the fight against
discrimination. It appears that not all equality bodies are holding the balance appropriately.

«  Most staff and quite a number of (board) members or directors have a position as a civil servant, which - under
certain conditions — can mean that they are somehow obliged to follow instructions from the government.

« The position of the equality bodies as regards their budget and their financial accountability is in a
considerable number of cases not certain and not fully transparent.

« Asfar as the independent carrying out of their competencies is concerned, it appears that — with the exception
of the activity of assisting victims in some countries — there seems to be a serious lack of adequately educated
and trained staff. This is particularly so as regards conducting surveys and issuing reports and
recommendations. A lack of money to employ such people is the principal cause of this situation.

On the basis of these observations it may be advisable for guidelines on the independent operation of equality
bodies designated to exercise the competencies of Article 13 of the Directive to be drawn up to support the
Member States in the implementation process.

Effectiveness

As regards making an assessment of the effectiveness of these institutions, this is very hard to measure. A true
assessment of the effects of the work of such institutions would require a so-called “zero-measurement” (the
situation before the equality bodies became active) and an extended survey and analysis of the effects of their work
in practice.With the exception of the UK, such zero measurements do not seem to exist in any of the Member States.
This being the case, it was concluded that the only research that could be done in this respect was to investigate
and describe how the equality bodies are functioning de facto. Therefore this issue was reformulated in the

following twofold manner:

1. Do the equality bodies have enough resources, i.e. are the amount of money and the number and quality of
staff made available to them sufficient for exercising the three competencies mentioned in the Directive with
at least a minimum degree of consistency and quality?

2. Are the equality bodies actually exercising the three competencies outlined in the Directive with at least a
minimum degree of consistency and quality?

It became clear from the study that information about the budgets of equality bodies and their staff is scarce. This
means that no clear conclusions are possible as regards the first question.

However, complaints about insufficient funding and a lack of (well trained) staff were frequently noted. This may
mean that, under the circumstances, many of the equality bodies find that they cannot function effectively. In
future research, it would be most important to ask the directors or boards of these bodies what they themselves
consider to be sufficient funding levels and staff numbers to make some impact in the fight against
discrimination. For this purpose it would be most helpful to have some guidelines on the reporting obligations of
the equality bodies or external research institutions.
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The second question was also hard to answer. Again, there is no clear yardstick to evaluate whether this is or is not
the case. Looking from the perspective of the purpose of the Directive, we considered whether in those cases
where no or hardly any activities are carried out, one can conclude that, although a Member State may have
officially designated a certain institution as the equality body, it may not be in compliance with the Directive.
However, such a conclusion is not possible on the basis of the current study.

From the results of the enquiry it becomes apparent that in most countries the task of assisting victims is not only
an official competence of one or more equality bodies, but is also actually exercised by them. A lot of time and
energy goes into this activity. The forms that assistance takes vary widely. As for the two other competencies
mentioned in Article 13, the picture is less positive. Although these competencies are included in the mandate of
most equality bodies, very few surveys into the forms and prevalence of racial and ethnic discrimination have
been done and very few reports and recommendations about these issues have been published..

Conclusions and recommendation

The main conclusion that can be drawn from the current study is that continuing research and monitoring is
necessary in order to make a clear assessment into the question whether Member State have correctly
implemented Article 13 of the Race Directive and whether the equality bodies that were officially designated to
carry out the functions which are mentioned in that Article are doing this in an independent and effective way.

It is apparent that there is no consensus in the Community about what is meant by crucial terms in Article 13.The

words “assistance’ “surveys” and “reports” are not defined, it is not clear what exactly “independent” means in this
context. Also, there are no standards as to what can be considered as an effective functioning.

As far as the variety of competencies and powers of equality bodies is concerned, it is recommended that a clearer
distinction be made between several competencies that can be discerned. On the basis of such an inventory,
guidelines could be developed as to which competencies can be combined in an equality body and which should
be allocated to separate institutions.

As far as the topic of independence is concerned the list of indicators that was developed in the framework of this
study can serve as a tool for gaining a better and deeper understanding of what it takes to create truly
independent specialised equality bodies. Therefore, it is recommended that the European Commission further
develops this research tool and uses it as a basis for a continuing in-depth study into this issue.

With respect to the effective functioning, again, it would be useful for more specific guidelines to be developed by
the European Commission. These should concern the minimum amount of money and staff that should be made

available to equality bodies.

Also, it is desirable that a common format for the evaluation of the actual carrying out of the core competencies of
Article 13 is agreed within the European Community.
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Combating racial and ethnic discrimination is high on the European Union’s agenda. In order to make its legislative
measures against discrimination more effective, the EU has required all Member States to establish “bodies” to
assist victims of racial and ethnic discrimination, to conduct surveys about the forms and prevalence of
discrimination and to issue reports and recommendations. This obligation has been laid down in Article 13 of the
Racial Equality Directive (Directive 2000/43/EC):

“1. Member States shall designate a body or bodies for the promotion of equal treatment of all persons without
discrimination on the grounds of racial or ethnic origin. These bodies may form part of agencies charged at national
level with the defence of human rights or the safeguard of individuals' rights.

2. Member States shall ensure that the competencies of these bodies include:

- without prejudice to the right of victims and of associations, organisations or other legal entities referred to in
Article 7(2), providing independent assistance to victims of discrimination in pursuing their complaints about
discrimination,

- conducting independent surveys concerning discrimination,

- publishing independent reports and making recommendations on any issue relating to such discrimination.”

This report is the result of a study into the extent to which EU Member States had implemented this provision by
the end of 2005.' This study addresses the question of whether the Member States actually have designated such
institutions, and aims to provide a contribution to evaluate the independence and effectiveness of these equality
bodies.

Rikki Holtmaat conducted this study as part of the work of the Network of Legal Experts in the Non-Discrimination
Field, which was set up and is financed in the framework of the Community Action Programme to Combat
Discrimination. She established an appropriate research methodology after consultation with the European
Commission and the Network’s Scientific Board. Members of the Network provided the necessary information by
answering an extended questionnaire about the existence, independence and effectiveness of the designated
equality body or bodies in their country.

This thematic study has three main parts. First, it considers the existence, competencies and structure of the
designated bodies in the Member States. Second, it considers to what extent their work is independent, and,
finally, to what extent these bodies are effective. The report has been structured accordingly. To start off, the next
part gives a short introduction and considers the role of equality bodies in the fight against discrimination more
generally.

The author hopes that this publication will contribute to the spread of information and knowledge about the
structure and functioning of equality bodies in EU Member States and the role that such institutions can play in

combating racial and ethnic discrimination.

This study only examined those equality bodies that were officially designated by the governments of the Member States as the institutions
by which they have implemented Article 13 of the Racial Equality Directive.The restriction to designated bodies means that all kinds of
institutions that in theory or practice can play a similar role in assisting victims or doing research, etc.- but that have not been officially
designated, were not included in the research (see however the case of the Equality Tribunal in Ireland, mentioned below in Part I, in the text
at footnote 19 and 20).This also means that no separate attention has been paid to the obligation of the Member States — on the ground of
Article 8a of Directive 2002/73/EC - to designate equality bodies in the field of gender. However, the majority of the equality bodies that exist
in the Member States actually do cover more grounds than race and ethnicity. For a brief description of each of 21 equality bodies in the
Member States of the Council of Europe, see the recent ECRI document, "Examples of good practice - Specialised bodies to combat racism,
xenophobia, antisemitism and intolerance at national level", January 2006 (Strasbourg, ECRI) available at
http://www.coe.int/T/e/human_rights/ecri/4-Publications/

In the Directive these institutes are named “body or bodies.” Therefore, in this report | speak of equality bodies. Other terminology more or less

covering the same phenomenon includes “specialised bodies” or “independent body"



http://www.coe.int/T/e/human_rights/ecri/4-Publications
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The author thanks all of the experts from the Network and its Scientific Board for their extensive and valuable
information and for their support in putting together this report. | also thank all the other people that helped the
Network experts to gather the necessary information.

PART |

The text of this report has been finalised in March 2006.
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The role of equality bodies in the fight

against racial and ethnic discrimination and
the purpose and format of this study
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1. Therole of equality bodies in the fight against racial and ethnic discrimination

Racial and ethnic discrimination is a persistent and complex social phenomenon. It has many forms, varying from
physical attacks to hate speech, from laws providing for segregation® to the silent exclusion of particular groups from
certain social and cultural activities, from the selection of clients through postal codes to refusals to hire people of a
certain ethnic background for jobs. Sometimes disrespectful treatment and exclusion on the ground of race comes
into the open in incidents that are hurtful and damaging for the person against whom it is directed. Sometimes the
harassment and exclusion is structural and hidden, for example the way in which in some countries the police force
reacts to the influx of people from different ethnic backgrounds in their ranks.” In all instances the effect of
discrimination is that people - on the grounds of their race or ethnic origin - are treated in an undignified and
disrespectful manner and are denied the full enjoyment of their human rights.* Combating this social evil requires
the combined efforts of legislators, policy makers, the judiciary, employers’ and employees’ organisations,
educational institutions, the media, non-governmental organisations and specialised anti-discrimination institutions.

nu,

In this report | concentrate on the role of such “independent bodies;“specialised bodies” or “equality bodies.”®

In the Preamble to the Racial Equality Directive, the EU legislator considered that “[plrotection against
discrimination based on racial or ethnic origin would itself be strengthened by the existence of a body or bodies in
each Member State, with competence to analyse the problems involved, to study possible solutions and to provide
concrete assistance to victims.” [Recital 24.]

According to Niessen and Cormack, specialised anti-discrimination institutions (or equality bodies, as they are
called in the language of the Directive) “(...) are extremely important for the implementation of anti-
discrimination legislation on all grounds, given the role that they can play in supporting victims of discrimination,
giving guidance to governments and other public and private bodies on how to work towards equality, providing
other stakeholders and the public with information on anti-discrimination rights, and conducting specialized

ny

surveys and research into discrimination and ways of eradicating it.

2. International obligations and recommendations

With the inclusion of Article 13 in the Racial Equality Directive, the European Union acted in conformity with other

international recommendations on the same topic.

In the European context, General Recommendation No 2, issued by the Council of Europe’s European Commission
against Racism and Intolerance (ECRI) is of key importance®. ECRI recommends that governments consider the

Since the civil rights movement in the USA and the abolition of the apartheid system in South Africa this form of State discrimination is now in the past.
See e.g.The Commission for Racial Equality, The Police Service in England and Wales: Final report of a formal investigation by the Commission
for Racial Equality, March 2005 (London: CRE, 2005), available at http://www.cre.gov.uk/policefi_final.pdf

In the UN Convention on the Elimination of all forms of Racial Discrimination (CERD) racial discrimination has been defined as follows (Article
1):"the term "racial discrimination" shall mean any distinction, exclusion, restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human
rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.”

Terminology is not consistent over Europe. In this study | name them equality body/bodies.

Niessen and Cormack ‘National specialised equality bodies in the wake of the EC antidiscrimination Directives;, in: Cormack, Janet (ed.),
‘Considerations for establishing single equality bodies and integrated equality legislation’ 2004, p. 21.

General Policy Recommendation no 2 of the ECRI can be found at: http://www.coe.int/t/e/human_rights/ecri/1-ecri/3-general_themes/1-

policy_recommendations/recommendation_n2/Rec02en.pdf



http://www.cre.gov.uk/policefi_final.pdf
http://www.coe.int/t/e/human_rights/ecri/1-ecri/3-general_themes/1-policy_recommendations/recommendation_n2/Rec02en.pdf
http://www.coe.int/t/e/human_rights/ecri/1-ecri/3-general_themes/1-policy_recommendations/recommendation_n2/Rec02en.pdf
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setting up of an independent specialised body to combat racism, xenophobia, anti-Semitism and intolerance at
national level. It is convinced that such specialised bodies “(...) at national level can make a concrete contribution
in a variety of ways to strengthening the effectiveness of a range of measures taken in this field and to providing
advice and information to national authorities.” The Appendix to this ECRI document sets out guidelines with
respect to the mandate, competencies, operation and independence of such bodies.’

It has also been recommended at UN level that States should establish human rights committees that can play a role in
supervising and implementing universal human rights standards, including the right not to be discriminated against.In
1992, the UN Human Rights Commission issued the Paris Principles, in which it gives guidelines on the status, powers

-
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and modes of operation of such national human rights institutions. These principles were adopted by the UN General
Assembly in December 1993.° These internationally agreed recommendations underline the importance that

international organisations attach to the existence of independent and effective equality bodies.

Apart from the fact that their work should be independent, Article 13 does not specify how the equality bodies
should function.Therefore, these international documents - although they are soft law instruments — may serve as
important guidelines when it comes to the correct implementation of European Union law. In ECRI General
Recommendation No 2 and in the Paris Principles it is recommended that countries should make use of several
basic principles when establishing such specialised bodies. These include several guiding principles on
independence and accountability.

Very briefly summarised, the following are the main preconditions for the independent and effective operation of
human rights bodies mentioned in the Paris Principles:

« theindependence of the body should be guaranteed by a constitutional or legislative framework
+ the body should have autonomy from the government

+ the body should be based on pluralism, including pluralism of composition

+ the body should have a broad mandate

+ the body should have adequate powers of investigation

+ the body should have sufficient resources

ECRI Recommendation No 2 and the Paris Principles have served as a source of inspiration for many of the questions
that were included in the questionnaire that was sent to members of the Network, which provides the primary
basis for this thematic report. A list of indicators concerning independence that | have derived from these
documents is presented in the introduction to Part IV of this report.

3. Afurther analysis of the role and operation of equality bodies

According to Article 13(2) of the Racial Equality Directive, the equality bodies should play a role in at least three
different respects:

1. They should provide "independent assistance to victims of discrimination in pursuing their complaints about
discrimination ".

2. They should conduct "independent surveys concerning discrimination”.

3. They should issue "independent reports" and make "recommendations" on any issue relating to such discrimination."

E.g.Part lll: Competencies and responsibilities of specialised bodies, Principle 5 Independence and accountability.

Commission on Human Rights Resolution 1992/54; General Assembly Resolution A/RES/48/143.The Paris Principles can be found at :

http://www.unhchr.ch/Huridocda/Huridoca.nsf/(Symbol)/A.RES.48.134.En?Opendocument
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The Directive does not specify what exactly “assisting victims” involves, what kinds of “surveys” should be done, nor
to whom “reports and recommendations” should be issued — nor does it specify what conditions should be
fulfilled in order to comply with the criterion that all of these activities should be exercised in an independent
manner. One of the aims of this thematic study is to make an assessment of whether and how the Member States
have safeguarded the independent operation of the equality bodies. The second goal is to find out whether such
bodies indeed contribute effectively to the goal of putting an end to racial and ethnic discrimination.

The implementation date of the Racial Equality Directive was 19 July 2003. Now, more than two and a half years
later, a wide variety of practices concerning equality bodies are flourishing in the EU Member States. A study
commissioned by the European Commission provided a first inventory of bodies that served or might serve as
anti-discrimination bodies.”? A brief description of officially designated bodies was included in the Country
Reports prepared by the members of the above mentioned Network of Experts in the Anti-Discrimination Field at
the beginning of 2005.” The network of experts in the field of gender equality also prepared a report on gender
equality bodies.” These studies and reports show that most Member States have now officially designated one or
more institutions as the “Article 13 Equality Body" However, an initial superficial survey of the practices that have
been adopted also reveals that there is an enormous difference in the mandate, powers, competencies, status,
budget, staffing and so on of these equality bodies.The European Commission therefore requested the Network of
Legal Experts in the Non-Discrimination Field to conduct this more detailed thematic study.

4.  The purpose of this study and the research questions

The purpose of the study is to consider how far and in what way Article 13 of Directive 2000/43/EC has been
implemented by the Member States by officially designating a body or bodies as the institution responsible for
the activities that are mentioned in this provision.This general issue has been divided into three sub-goals:

(i) providing more detailed information about the existence of equality bodies: what are their names,
competencies, budget, staff, et cetera,

(i) considering whether the designated equality bodies are in a position to exercise their competencies
independently, and

(iii) considering whether their work is effective.

As far as the second and third goals were concerned, the following research questions were formulated:

1. Are the designated equality bodies in the 25 EU Member States functioning in an independent manner?
2. Are the designated equality bodies in the 25 EU Member States functioning in an effective manner?

The expression “functioning in an independent manner” in the first research question is open to two
interpretations. It can mean:

" InPartlll, par.5.1 it will be noted that the meaning of the words “assistance’“surveys” and “reports and recommendations”is subject to a wide
variety of interpretations.

Report by PLS Ramboll Management, completed in May 2002. (See bibliography.) For recent developments in the establishment of such bodies see Janet
Cormack and Jan Niessen, Considerations for Establishing Single Equality Bodies and Integrated Equality Legislation, Report of the 7th Experts' Meeting of
the project Strengthening the cooperation between specialised bodies, hosted by the Equality Commiission for Northern Ireland, Belfast on 17-18 June 2004.
See: http://ec.europa.eu/employment_social/fundamental_rights/policy/aneval/legnet_en.htm#pub or
http://www.migpolgroup.com/documents/3169.html

Commission’s Network of legal experts on the application of Community law on equal treatment between women and men,‘'Report on

Gender Equality Bodies, October 2004, available at http://www.bifrost.is/kennarar/Files/Skra_0007969.doc



http://ec.europa.eu/employment_social/fundamental_rights/policy/aneval/legnet_en.htm#pub
http://www.migpolgroup.com/documents/3169.html
http://www.bifrost.is/kennarar/Files/Skra_0007969.doc
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(@) that the bodies have a guaranteed independent status and therefore are (in theory) able to function
independently, or

(b) that - regardless of whether they formally have independent status - in practice they can function in an
independent manner as far as their core competencies is concerned.

Since Article 13 of the Directive does not speak of “independent bodies” as such but of “independent assistance to
victims, etc.; this means that (b) certainly needs to be addressed. Nevertheless | have chosen to investigate (a) as
well, because independent status is relevant to considering whether specific activities will be carried out in an
independent fashion. In order to assess the extent to which the equality bodies are independent when measured
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against the legal requirements in this respect, | have first made an inventory of these requirements. These will be
presented in the Introduction to Part IV of this report.

As concerns the third goal, the Directive does not appear to offer any precise guidance as to how we can evaluate
the effectiveness of the equality bodies. | hence concluded that the only research that | could do in this respect
was to investigate how the equality bodies are functioning de facto. Even with this restriction, effectiveness is
admittedly still very hard to measure.” | decided to concentrate on the following two research questions:

+ Do the equality bodies have enough resources, i.e. are the amount of money and the number and quality of
staff made available to them sufficient for exercising the three competencies mentioned in the Directive with
at least a minimum degree of consistency and quality?

+ Are the equality bodies actually exercising the three competencies outlined in the Directive with at least a
minimum degree of consistency and quality?

The term “a minimum degree of consistency and quality” in these questions was interpreted against the background
of the objective of the Directive, which is to contribute to the fight against discrimination on the grounds of race and
ethnic origin.” On this basis a detailed questionnaire was prepared, consisting of an empirical part and two separate
parts about independence and effectiveness. The Network's experts supplied information about the situation in their
country, as far as this information was available in December 2005.The current report is based on the outcome of this
questionnaire. Information that became available after December 31 2005 has not been included.

5. The structure of this report

The results are presented according to the three parts of the study as described above. | have avoided presenting
and comparing the situation in each Member State in any detail. Such an approach would lead to a report that
would be very unattractive to read and would contribute little to a better understanding of the approaches taken.
| have therefore decided to give a brief overview of the main facts about equality bodies in Part lll, supplemented
with an appendix in which the outcome of the first part of the questionnaire is presented as a chart. As far as the
issues of independence and effectiveness are concerned, | have selected a number of subjects that are connected
to these issues and discussed these in a general, analytical fashion.The aim of the presentation in Part IV and V is to
clarify the necessary conditions for, and the obstacles to, the independent and effective operation of equality
bodies in practice. These issues will be illustrated by describing some good practices, and some more questionable
practices.The report concludes in Part VI with some general observations about the functioning of equality bodies
in the Member States and some recommendations concerning the future policy of the Commission, including its
research policy, as regards this particular issue.

' See the Introduction to Part V.

* Ibid.
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1. Introduction

Most Member States have implemented Article 13 of the Racial Equality Directive in one of two different ways:
either they have designated some existing institution or they have set up a new institution to carry out the
competencies mentioned in Article 13. Tracking these developments is difficult because of the speed at which
changes are occurring. In this part | will present the information that was collected through an extended
questionnaire sent to each of the 25 members of the Network of Legal Experts in the Non-Discrimination Field.
Based on the outcome of this questionnaire | describe how many such bodies existed as of December 2005, what
their mandate is, whether they work at the national, regional or provincial level, the size of their budget, who
provides it,and how many people are on the institution’s staff. This is a general and comparative description. More
detailed information about the situation in each country is presented in the chartin Appendix 1 and 2.

2. The number and form of equality bodies

A first observation is that Member States are not always very clear about how and when they appointed
institution(s) to fulfil the roles that are mentioned in Article 13 of the Racial Equality Directive. Only in the case of
nine equality bodies there is a particular legal document that clearly designates them as the official Article 13
body. In Belgium, Sweden, the Netherlands and the UK for example, the designation of Article 13 bodies is based
on statements by a minister or a letter from the government to parliament. In some cases there is a ministerial
decree or some kind of soft law. At times this leads to confusion, as in the case of Ireland: the European
Commission’s website'” only mentions the Equality Authority as the Irish equality body, but some experts also
consider the Equality Tribunal to be such an institution.” This situation reflects a lack of clarity about what can be
defined as an equality body."”

According to the reports provided by the Network experts, there were 28 officially designated equality bodies
functioning in EU Member States as of December 2005. In this account we have counted only one equality body
for Cyprus, i.e. the Cyprus Anti Discrimination Body, which is part of the Ombudsman Office. However, after the
research was finished information came to our knowledge that perhaps two separate bodies should be
counted, i.e.also the so-called Cyprus Equality Authority. Since this information was not available at that time it is
not included it in this report. Two more institutions were appointed, but are not yet functioning.® In five
countries no such institution was in place at that date.?’ This means that these countries appear to be in breach
7 See: http://europa.eu.int/comm/employment_social/fundamental_rights/rights/neb_en.htm

For the purpose of this report | have decided to include the Equality Tribunal in the list of equality bodies.

As in the case of Ireland | have decided to include this institution in the research, despite these question marks.

In Spain the government has adopted a law that establishes an equality body, but this law has not yet been implemented.The same goes for
the Discrimination Ombudsman for the Aland Islands in Finland. This brings us to a total number of 30 officially designated bodies. In the rest of
this report | will describe these 30 institutions.

In Luxembourg and in the Czech Republic a law providing for such an institution has been proposed but has not yet been adopted. Germany
and Malta do not have an equality body or any (published) bills which propose to establish one. Germany did have a proposal for an Equal
Treatment Law in which a so-called Antidiskriminierungsstelle was included. However, the new Christian Democrat — Social Democrat coalition
Government established in 2005 withdrew this Bill and it is unclear whether such an institution will be included in a new bill.In Malta a bill
has been drafted and is currently being reviewed by the Attorney General’s office. However, this bill has not yet been published and therefore
its contents are not known. In Poland the Government first designated the Government Plenipotentiary for Equal Status of Women and Men.
However, before the Plenipotentiary could make a start with its work in the field of racial and ethnic discrimination the new Government
abolished this institution. Its competences were taken over by a specialised unit within the Ministry of Labour. In any case, please note that the

Ombudsman can intervene in cases involving constitutional rights of the citizens (including the rights not to be discriminated against)



http://europa.eu.int/comm/employment_social/fundamental_rights/rights/neb_en.htm

B CATALYSTS FOR CHANGE? B

of the Directive’s requirement to set up such an institution. In eight countries there is more than one equality
body.

In the rest of this report | will only describe the situation in the countries that actually have an operational equality
body, with the exception of Spain and Finland, where a law has been adopted but the body is not yet functioning.”
Out of these 30 equality bodies, 11 are new institutions and 19 were already in existence. Some of the latter
already have a long history. For instance, the Commission for Racial Equality in the UK dates back to 1976. AImost all
bodies (27) work at national level. Two bodies work at provincial level (in Finland and Austria) and one body works
at regional level (Northern Ireland, UK).

As for the form that the equality bodies take, their names alone lead us to suspect that these institutions are
organised in many different ways, which presumably somehow correspond to their mandate and powers (see the
chart in Appendix 1 and 2). There are ombudsmen, commissions or committees, councils, high authorities or high
commissioners and human rights institutes. There is also an advocate, a centre and a tribunal in the list. Quite often
the equality body is a part of a bigger institution (e.g. a human rights institute or ombudsman’s office), which
makes it difficult to assess what exactly its mandate is and to what extent the competencies mentioned in Article
13 are actually carried out.”

Article 13 leaves it open whether the promotion of equal treatment is entrusted to a specialised body or to an
agency with a wider brief (e.g. human rights). Niessen and Cormack have already noted that the equality bodies
with a specific equality brief outnumber those that are placed within an agency with a wider mandate.* Further
research is necessary in order to reach a firm conclusion about whether the specific form of the institutions and
whether they are embedded in another institution affects their independence and their effectiveness in terms of
contributing to the goals set by the Directive. (See also Part IV, Paragraph 2.4 and Part V, Paragraph 2.2.)

3. Thediscrimination grounds covered and the field of application

So far, European anti-discrimination law only requires that equality bodies are set up in the fields of race and
gender. However, many countries have equal rights commissions or other bodies that deal with other
discrimination issues as well. In Europe there has been considerable debate about whether it would be more
effective to have separate specialised equality bodies for each type of discrimination or to set up one single body
for each country covering multiple grounds.” In fact, most equality bodies designated to carry out the
competencies listed in Article 13 of the Racial Equality Directive cover more than one discrimination ground. Only
four equality bodies have a limited mandate, restricted to issues around racial and ethnic discrimination.” The

In Finland, one equality body is already functioning, a second one has been adopted but is not yet operational. | have chosen to exclude the
Czech Republic and Luxembourg because the situation could still alter during the legislative process. For the same reason the proposed
single Commission for Equality and Human Rights (CEHR) for the UK has not been included in the description.

| will come back to this issue in Part V, where | discuss the effectiveness of the equality bodies.

*  Niessen and Cormack 2004, p.25.

% See the report of the conference held in Belfast in 2004 entitled “Considerations for establishing single equality bodies and integrated
equality legislation” (full references in bibliography).

% These are the Complaints Committee for Ethnic Equal Treatment in Denmark, the Ombudsman for Minorities in Finland, the National Office
against Racial Discrimination in Italy and the Council for the promotion of equal treatment of all persons without discrimination on the grounds of
racial or ethnic origin in Spain. Niessen and Cormack (2004, p. 26) counted seven so-called “single bodies” in the field of race.These authors also
mention the Portuguese Commission for equality and against racial discrimination and the British Commission for Racial Equality. However

these Commissions also cover nationality discrimination.The same goes for Sweden, where religion and other beliefs are also covered by the

Ombudsman against ethnic discrimination.
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remaining bodies all have a broader mandate. In the case of Cyprus, for example, the body’s mandate includes
several grounds that involve discrimination connected with national or ethnic background.?” Some equality bodies
deal with one or more of the grounds mentioned in the Framework Directive (i.e. religion and belief, disability, age
and sexual orientation); sometimes gender is included as well. In some cases the mandate is still broader. In
Belgium the list is particularly long; it covers sex, race, colour, descent, national or ethnic origin, sexual orientation,
civil status, birth, wealth, age, religious or philosophical conviction, actual or future state of health, disability or a
physical characteristic. It may also be noted that the Belgian Centre for Equal Opportunities and Opposition to
Racism also exercises certain competencies that do not relate to combating discrimination strictu senso, including
activities relating to the trafficking of human beings, protecting the rights of aliens, and combating poverty.
Estonia and Hungary have a similarly long list, which ends with “other grounds specified by law” and “any other
situation, attribution or condition of a person or group” Such open-ended clauses make the scope of the work of
the equality body very wide. Further research is necessary in order to evaluate what the effect of such broad
mandates is in terms of the effectiveness of the equality bodies.

Twenty-six out of the 30 officially designated equality bodies cover a greater number of grounds of discrimination
than stipulated by the Directive. In the questionnaire it was asked whether the competencies that these 26 bodies
exercise in the field of race and ethnic discrimination are in any way different from those that they have with
respect to these other grounds.”® In a small minority of cases, this appeared to be the case.” This may be
problematic since it may cause confusion as to the body’s competencies in a case of multiple discrimination. Given
the fact that sometimes equal treatment or non-discrimination norms are laid down by various laws, the multiple-
ground bodies may face the problem of having to apply different standards with respect to different grounds.This
may also lead to the creation of a hierarchy of grounds of discrimination, one type being better protected than
another.® However, in the framework of this research there was no opportunity to investigate how having a variety
of competencies may affect the work of the equality bodies. | therefore recommend that further studies be
conducted in this respect.

Article 3 defines the material scope of the Racial Equality Directive. Discrimination is prohibited in the limited
number of fields it lists. It is interesting to ascertain whether the equality bodies are competent to act in the areas
outlined by the Directive, or whether their mandate is wider or narrower. Out of the 30 existing equality bodies
only eight have exactly the same scope as under the Racial Equality Directive. Ten organisations or institutions do
not cover all of the areas that fall under the scope of this Directive. These omissions include discrimination
regarding membership of an employees’ or employers’ organisation, vocational education and social protection
and social advantages. In some countries (e.g. Austria and Greece) where more than one equality body exists, this
omission is compensated for by another body or bodies covering the areas omitted. This is not the case in
Belgium, Finland and Lithuania. It is possible that, in this respect, the Directive has not been fully implemented in
these countries. There are 12 equality bodies that have a broader scope than under the Directive (sometimes
going as far as including all human rights infringements in every social, cultural and economic area of life).

#  The Cyprus Equality Body can deal with discrimination based on the grounds of race, community, language, colour, religion, political or other
beliefs and national or ethnic origin.

% These are called “single bodies” in the discussion between proponents of setting up one single body for all the grounds of discrimination and

proponents of setting up individual bodies for each type of discrimination which would lead to multiple bodies in a given country.

This was the case in Austria (concerning their three equality bodies), Belgium, Ireland (concerning the Equality Tribunal) and the UK

(concerning the Equality Commission for Northern Ireland- ECNI).

*  See also Niessen and Cormack 2004, p.27.Both in the UK and in the Netherlands there are now legislative proposals to streamline or
“integrate” anti-discrimination laws and consequently to streamline the competencies of the equality bodies that play an important role in

implementing these laws.
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4. Budget and staff

Information about the bodies’ budgets very often appeared not to be available, especially when details
about the amount of money that should be spent on the various activities of the equality body were
requested. In a number of cases the body does not have a separate budget, but receives money from a
department or other part of the government according to its needs. Responses varied from “no information
available” to a total expenditure of almost €50,000,000 in the UK. Making comparisons between the
countries in terms of which government spends more or less on combating racial discrimination is
particularly difficult because €1,000 “buys” much more in some countries than others, especially in terms of
staff. In addition, some equality bodies cover many more grounds than others, which means that although
the equality body may seem very well off, it may in fact have less to spend on racial discrimination than a
single-ground body with a lower budget.

Information about the origin of the money was easier to obtain. In most cases the money comes (partly) from a
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Ministry or from another part of the government, and/or it appears separately in the national fiscal budget. Twelve

equality bodies receive (some) money from sources other than the national government. An exceptional situation
exists in Belgium where the budget is provided by profits from the National Lottery, which the Federal
Government distributes. The European Union contributes to the funding of equality bodies in Latvia and Slovakia.
Estonia has received some foreign aid for this purpose.

As with the budget, information on the number of staff and specifications regarding their education and training
was also very difficult to obtain. Here the same reservations about multiple and single-ground bodies must be
made as above. The Ombudsman Institute in Greece has a staff of 178 full time employees, but such a figure may
give far too optimistic a picture of the situation, since it is not clear how many of these people deal specifically
with racial discrimination. Again, comparisons are very difficult to make. A staff of 48 full time employees and
which has to cover every conceivable discrimination ground (as in Estonia) probably has a far bigger workload
than a staff of 3.5 that deals only with ethnic discrimination (as is the case with the Complaints Committee for
Ethnic Equal Treatment in Denmark). At first sight, this last number seems very low as compared to Italy where a
single-ground committee has a staff of 18. However, both institutions work at national level and Italy has a far
larger population than Denmark

In yet other countries there are no staff allocated to the equality body at all, as in Slovenia, where the Council of the
Government for the Implementation of the Principle of Equal Treatment consists of 24 representatives of individual
ministries and governmental agencies, non-governmental organisations and expert institutions in the field of
equal treatment, whose work for the equality body is unpaid. Very few people work for the equality bodies in for
example Austria and Denmark. At the other end of the spectrum, the UK's Commission for Racial Equality, which
covers only racial and ethnic discrimination, has a staff of 204 and the Equality Commission for Northern Ireland
employs another 122 people.

The staff members of most equality bodies have an employment contract as civil servants or a contract that offers
them more or less the same employment conditions and protection as civil servants An exception to this overall
picture is Latvia, where the staff of the National Human Rights Office do not belong to the general civil service system.
This means that on the one hand, they are outside the civil service hierarchy; on the other hand they may not enjoy
the social advantages enjoyed by civil servants and their salaries may be lower.This can be illustrated by the case of
Portugal where only three members of the High Commissariat are civil servants. All the other staff members have

3 Thisissue is important with a view to the independent functioning of the equality body. | will return to that in the next part.
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better employment conditions than civil servants but they can be dismissed more easily. Nevertheless, the status of a
civil servant is not always a guarantee of job protection (and consequently of independence) as is shown in the case
of Denmark. There, employment conditions in the equality body are comparable to those of civil servants. However,
when the Danish Board for Ethnic Equality was dissolved, the staff members, who were civil servants as well, were
dismissed and they were not guaranteed work in other parts of the public administration.*

A general conclusion with respect to the budgets and staffing of the equality bodies is that very often
transparency is lacking and that information (as far as it exists) is not made available to the public.

5. The competencies and mandate of the equality bodies

5.1. Introduction

The Racial Equality Directive speaks in Article 13(2) of three different competencies for equality bodies: to give
assistance to victims, to conduct surveys and to issue recommendations and reports. Although these
competencies can be exercised in a variety of ways, | assumed initially that there was a common understanding

U "o

of what constitutes “assistance’ “surveys’ “reports and recommendations” In the questionnaire | therefore
employed normal (academic) language. However, from the answers given by the experts it became clear that
there were considerable differences in how these words were interpreted. With respect to assistance some
experts were of the opinion that independent assistance to victims is something quite different from hearing and
investigating complaints of discrimination. The latter term was reserved by these experts to institutions with a
semi-judicial or quasi-judicial status that can give binding or non-binding judgments or opinions about cases
(e.g.a commission, ombudsman, authority or tribunal). However, some experts did include these activities under
the category of assistance to victims. It appeared that others included many other activities in this category, for
instance providing information about the existence of anti-discrimination legislation and about the possibility of
taking legal action against discrimination, referring the victim to an organisation / institution that could assist
with formulating an official complaint, or helping the victim and the (alleged) perpetrator come to an amicable

settlement (mediation).

Moreover, with respect to surveys it was not clear whether this category of activity only covered surveys about the
prevalence and forms of discrimination or whether surveys of the impact of anti-discrimination legislation or even
surveys of the effects of the work of the equality body itself should also be included.* Sometimes reports of cases
that were heard and investigated and subsequently found to be discriminatory were included under this
heading.**In some countries, such as Sweden, this term was interpreted much more broadly, going as far as to
include leaflets and brochures explaining the content and scope of anti-discrimination legislation to the public at
large. Furthermore, some experts included reports that were not only about the issue of racial and ethnic
discrimination but also covered other grounds of discrimination.

A similar difficulty arose when | considered the answers in respect of reports and recommendations. Some experts
restricted this category of activities to reports about the prevalence and forms of discrimination as such, and to
recommendations about the methods to be used to combat discrimination. Others included the evaluation of

2 This Board was the predecessor of the current equality body in Denmark.

¥ The annual report is apparently included in this category of activities in Portugal, Ireland, Slovakia and Latvia.

3 Forexample in Estonia and France.
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existing anti-discrimination legislation and comments on proposals for new legislation. Still others included
reports on the investigation of individual complaints, or leaflets and brochures about the content and scope of
anti-discrimination legislation, under this heading.

In this study | have chosen not to put forward a strict definition of what | consider to be assistance, surveys and
reports and recommendations (and to use this definition to test whether these competencies are actually
exercised in an independent or effective manner), but simply to present the answers of the experts, thereby
showing the variety in interpretation of these terms across Europe.

It appears necessary, however, to provide clearer guidance as to what can be considered as providing assistance,
conducting surveys and issuing reports and recommendations in order to fulfil the requirements that are set out
by the Directive. | will discuss the consequences of this lack of clarity in more detail in Chapters IV and V. It suffices
to say here that any figures presented in this report about the number of equality bodies that have certain
mandates or competencies must be read with this warning in mind.
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The Directive gives three core competencies to the equality bodies. However, the Paris Principles and ECRI General

Recommendation No 2 make it clear that in order to combat discrimination effectively, equality bodies should have
a broad mandate, including the power to hear and investigate complaints about discriminatory practices.” That is
why | have included an inventory of these additional competencies as part of this research.

5.2. The three core competencies of equality bodies

Twelve out of 30 equality bodies do not have a mandate to assist victims of racial and ethnic discrimination in
some manner or other. This is the case in four countries where there is no other body to undertake this role
(Estonia, Lithuania, Slovenia and the Netherlands), which means that these Member States appear not to be in
compliance with the Directive.The fact that the other 18 equality bodies legally have the power to assist victims is
no proof that they actually are in a position to do so.| will come back to the effective operation of equality bodies
in PartV.

Only four out of the 30 existing equality bodies do not have the power to conduct surveys.* As above, Slovenia
and Lithuania appear not to comply with the Directive, since their governments have not assigned the task of
conducting surveys to any other body.

A small minority of three equality bodies do not have the power to issue reports and recommendations as
prescribed in Article 13 of the Directive.”” Sometimes the government interprets this competence in quite a
narrow sense. The situation in Lithuania can serve as an example: Article 12 of the Lithuanian Law on Equal
Opportunities provides that the Equal Opportunities Ombudsman shall report on the implementation of this
Law and the Law on Equal Treatment and submit recommendations to the government and administrative
institutions of the Republic of Lithuania on the revision of legal acts and equal rights policy priorities. However,
the aim of Article 13 seems to be broader than this, and includes the competence to analyse the problems
involved and to study possible solutions (see Consideration 24 of the Preamble to the Directive).| understand
this to mean the responsibility to analyse the situation with respect to the prevalence and forms of

¥ See ECRI Recommendation No 2, Part lll, Principle 3 and Paris Principles, Part on Competencies and responsibilities.

% The Equality Tribunal in Ireland, both equality bodies in Slovenia and the equality body in Lithuania.

¥ This concerns the same bodies in Lithuania and Ireland and the Complaints Committee for Ethnic Equal Treatment in Denmark.
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discrimination and to propose effective policies or strategies against discrimination, which can include anti-
discrimination legislation, but is not restricted to that. Hence, when an equality body’s mandate is restricted to
only giving advice on legislation, this may indicate that Article 13 of the Directive has not been implemented
correctly.

5.3. Hearing and investigating cases and giving an independent judgment or
opinion

Strictly speaking, Member States are only in compliance with the Directive when they have an equality body or
bodies that independently and effectively exercises all three competencies that | have discussed above. | have
pointed out above that, from the perspective of other international documents, it is desirable to give equality
bodies a broader mandate, and especially to include the power to hear and investigate complaints of
discrimination. From the study it appears that this is indeed the case in most Member States. More than two
thirds of all equality bodies (22) have some power to hear and investigate complaints. However, it remains
unclear what this mandate requires. Are they doing this in the course of their work of assisting the victims, or is
this a kind of semi-judicial review of complaints about discrimination? Comparable situations may be treated in
different ways by different jurists. For the purpose of clarity, a distinction should be drawn between, on the one
hand, equality bodies where “assistance” and “hearing cases” are more or less equivalent and, on the other hand,
bodies that may act as an independent quasi-judicial body, in the fashion of the Dutch Equal Treatment

Commission.

Where a body with investigatory powers does exist in a country, a range of persons, institutions and organisations
have the power to file complaints. In most countries there are hardly any restrictions on this. However, in some
countries (e.g. Hungary) it is not altogether clear who has the right to file a complaint, and it is especially unclear
whether an organisation can do so on behalf of a victim and whether in the latter case the victim’s permission is
required. Guidelines on the conditions under which equality bodies can hear and investigate complaints could be
helpful for some Member States.

As far as dealing with complaints is concerned it appeared that four equality bodies have no investigatory powers
at all.*® The investigatory powers of other equality bodies vary widely, from rather vague provisions (e.g. Italy) to
situations where the equality body is in a similar position to a public prosecutor or to a (investigating) judge. In
some cases it can even impose sanctions when information is not provided by the person or organisation under
investigation (e.g. Hungary). Some additional information about the power to give binding judgments, impose
sanctions or mediate in cases is given in the chart that accompanies this report.

My conclusion is once again that further in-depth research needs to be done into the differences in the powers of
the equality bodies and the consequences that these differences may have for their independent and effective
operation.

*  The Complaints Committee for Ethnic Equal Treatment in Denmark, Portugal (both bodies) and Slovakia. The situation in Denmark is illustrative:

the Complaints Committee has no power to demand information from the accused and it cannot hear witnesses. As a consequence many

cases have to be left without a decision.
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5.4. The combination of assisting victims of discrimination and hearing and
investigating complaints

The Dutch Equal Treatment Commission is of the opinion that in order to hear and investigate an alleged case
of discrimination in a neutral and objective fashion and to give an independent judgment or opinion, an
equality body with this mandate should not have the competence of assisting victims of discrimination as
well.** The situation in this respect varies across the EU. Out of the 12 equality bodies that do not have the
responsibility to assist victims, 11 have the power to hear and investigate complaints. Out of the 18 equality
bodies that have the task of assisting victims, 11 also have the power to hear and investigate cases of
discrimination. Apparently the combination of these competencies is not always seen as problematic.This can
be understood when we keep in mind the fact that hearing and investigating cases does not involve a semi-
judicial procedure for most equality bodies, in contrast to the Dutch Equal Treatment Commission. In two
instances where both responsibilities have been assigned to the equality body, the power to hear and
investigate complaints goes as far as the power of giving a binding judgment on the case and imposing
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sanctions on the perpetrator.®

This research has given us some indication that the nature of the combination of these two competencies is
perceived as problematic in some Member States. It is very important to study in more detail what “hearing and
investigating complaints” means in practice, what procedures are followed by equality bodies in this respect, and

what this means for their role in providing assistance to victims.

5.5. Other competencies

Several equality bodies have other additional competencies. Some examples must suffice to give an impression of
the variety involved.

Many equality bodies advise their government, as for instance the provincial bodies in Austria which can make
recommendations with regard to legislative proposals. In France the High Authority against Discrimination and
for Equality can contribute to establishing and adopting the French Republic’s position in international
negotiations relating to discrimination. Very broad and general competencies seem to have been given to the
equality body in Slovenia, where the Council of the Government for the Implementation of the Principle of Equal
Treatment, has the power, inter alia, to submit proposals for promoting education, awareness-raising and
research in the field of equal treatment. In Latvia the equality body devises programmes promoting human
rights, as well as co-ordinating human rights programmes developed by other state and municipal institutions
and working groups.

Some of these additional competencies are examples of governments taking a more pro-active stance against
discrimination and giving the equality bodies a role in this policy. In Spain, for example, the equality body has the
additional task of promoting equal treatment in collective bargaining. The Ombudsman in Cyprus has the power
to publish statistics and to draw up codes of good practice regarding the activities of any persons in both the
private and public sectors, obliging them to take practical measures for the purpose of promoting equality of
opportunity irrespective of community, racial, national or ethnic origin, religion, language and colour. The UK
provides a clear example of such a pro-active stance: the Race Relations Act 1976 permits the Commission for
¥ See for example the first 5-year evaluation report of the Dutch ETC, Gelijke Behandeling in Beweging; Evalualtie van vijf jaar Algemene Wet
Gelijke Behandeling 1994-1999. Available in Dutch only
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Racial Equality (CRE) to prepare codes of practice, which are not legally binding documents, although courts and
employment tribunals are required to take them into account in deciding discrimination cases. The CRE can also
assist public authorities in fulfilling their obligations of eliminating unlawful discrimination and promoting
equality of opportunity, as imposed by the positive Racial Equality duty introduced by the Race Relations
(Amendment) Act 2000. Much of the CRE’s work now involves working with public bodies to implement this duty.
The Equality Commission for Northern Ireland (ECNI) has similar powers as those of the CRE, including the powers
to fund other bodies engaged in promoting good relations, to comment on legislation and to promote respect
for equality.

As far as the whole range of additional activities is concerned, it would be interesting to have a more complete
overview of them and to investigate how far such activities are compatible with the requirement for equality
bodies to be independent. The impact of exercising a wide range of competencies on equality bodies’
effectiveness (as mentioned in Article 13) also deserves further attention.

6. Some final remarks

The spread of equality bodies throughout the European Union has been rapid, like a field of mushrooms
appearing out of the ground overnight. In a remarkably short period of time (between 2003 and 2005), we
have witnessed the birth of nine new institutions in this field, as well as the renewal of the mandate of 19
existing institutions in the field of human rights protection and equal treatment. Two more countries are on
the brink of setting up such an institution. A small minority of three Member States have as yet no concrete
plans to do so.

At some points | have had to conclude that Member States might not be fully in compliance with the Directive, e.g.
by restricting the mandate in such a way that the full scope of the Racial Equality Directive is not covered, or by
restricting the mandate in such a way that all three core competencies are not covered.

| have come to the conclusion in several places in this part that it would be useful to do additional research into
this subject. As far as the variety of competencies of the equality bodies is concerned, | recommend that a clearer
distinction be made between competencies that can be categorised as:

+ (legal) protection against discrimination be it in a (quasi) judicial form or in the form of helping victims to find
their way in the court system or offering them free legal aid;

+ advisory work with respect to the development of new legislation and monitoring the effects of existing anti-
discrimination law;

« research into the prevalence, forms and causes of discrimination;

+ information campaigns aimed at the general public and providing information to victims of discrimination
about the availability of legal redress;

+ co-operative work with other stakeholders (both governmental and non-governmental) in the development
of proactive strategies and policies, including codes of good practice and positive action schemes.*

“ Compare the distinction made by the authors of the report on the gender equality bodies between (pseudo) judicial work, legislative work,

research and information and collaborative work. (See bibliography.)
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There is a great deal of debate about how compatible some of these competencies are with others. On the
basis of research into how different bodies with these mandates operate in practice, guidelines could be
developed as to which competencies can be combined in an equality body and which should be given to
separate institutions.

In this part | have shown the wide variety in the powers, competencies, budgets and staffing of the 30 equality
bodies included in the research. In the following chapters | will turn to the two remaining research questions of
the study: are these institutions operating in an independent manner, and is their work effective?
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Part IV

The independence of equality bodies and
their work
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1. Introduction

One of the main topics of this study is whether the 30 equality bodies described in the previous part function in an
independent manner.In this part | present the results of the research regarding this particular issue.
Before doing this, | need to make some preliminary remarks.

To begin with, it needs to be established exactly what “to function in an independent manner”implies. It may mean:

(a) that the bodies have an independent status and therefore are able (in theory) to function independently, or

(b) that the bodies — no matter whether they formally have an independent status or position — can or do exercise
their competencies independently in practice.

Since the Directive does not speak of “independent bodies” but of “independent assistance’ et cetera, the second
aspect certainly needs to be the primary focus of attention. Nevertheless, in this thematic study | have chosen to
investigate both aspects of the issue of independence because an independent position or status is likely to
contribute to exercising the prescribed competencies in an independent manner. This means that issues relating
to both ways of looking at the issue of independence are examined in this study.

A further preliminary question is what is meant by independence in the framework of this study. From the explicit
usage of the word “independent” (three times) in Article 13(2) of the Directive, it can be seen that the European
legislator had in mind that independence is an important feature of the work of the equality bodies that it wanted
to have established in each of the Member States. The provision should be understood against the background of
its apparent aim, which is to contribute to providing protection against discrimination. (See Preamble,
consideration 24.) Apart from interpreting the provision against this background, the question of what
independence means, although important, is not an easy one to answer since the Racial Equality Directive itself
does not define what it means when it prescribes that the three competencies mentioned in Article 13 (2) should
be exercised in an independent way. However, this does not mean that there are no legal standards at all
concerning the status and functioning of such bodies.

From an examination of other international documents (e.g. the Paris Principles and Recommendation No 2 of ECRI*?)
that have similar aims and of earlier studies in this field,” it becomes clear that independence relates to at least
three different aspects:*

(@) the ability to act autonomously (without having to ask permission to do so from a third party or being
threatened with the loss of mandate or money);

(b) the appearance of neutrality and objectivity (i.e. not being perceived as acting in the interest of certain groups
or interests); and

(c) the possession of sufficient competence and authority to be taken seriously by all parties (i.e. having “weight”
or reputation, having sufficiently educated and trained staff, etc.).

| attach particular weight to the Principles and Recommendations because they concern documents from a body
established by the Council of Europe (in the case of ECRI) and by the United Nations (in the case of the United Nations
Human Rights Commission). Since all Member States of the European Union are also Members of these international

See Part Il of this report.

See bibliography in the appendixes to this report.

This corresponds to the requirements set by Niessen and Cormack in their inventory of aspects that relate to the issue of independence of
equality bodies. (Niessen and Cormack 2005, p. 24.) These authors mention: (1) the authority to act independently (which includes a robust

and independent legal status), (2) neutrality and (3) the capacity to act independently.
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organisations, the current author is of the opinion that they (and ultimately also the EU itself) should seek guidance
from the content of these documents when implementing Article 13 of the Racial Equality Directive.” Based on an
analysis of these documents | have drawn up the following list of indicators that are relevant for determining whether
a body is in an independent position generally, such that it is likely to affect the functioning of an equality body:

+ The existence of a firm legal basis for the existence of the equality body.

+ The existence of a firm legal basis for the mandate, objectives and competencies of the equality body.

+ The existence of a firm legal basis for the equality body’s budgetary independence (from the government or
third parties).

+ The existence of sufficient financial resources to exercise the competencies autonomously and to appoint
sufficiently experienced and trained staff.

« The existence of a secure position for the members of the board of the equality body, the members of the
equality body, and the head or director of the equality body, where these exist (e.g. are they fixed-term
appointments?).

« The holding of autonomous decision-making power by the body’s board and/or its head / director as far as the
appointment and dismissal of members of staff is concerned.

+ The security of the position of members of staff as far as their employment conditions and dismissal are
concerned (e.g.is their position comparable to that of civil servants?).

+ The existence of adequate premises for the equality body, separate from government buildings.

+ The freedom of the equality body from interference by other (non-governmental) organisations.
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« The existence of staff members who are specifically (and highly) educated and trained to exercise the three
competencies of Article 13 in a professional way.

+ The accountability of the (board of the) equality body to external parties (audit, parliament, the press, the
general public) about the way it has exercised its competencies and spent its budget.

This is a tentative, non-exhaustive list of the main issues that | have designed for the purpose of this study.The list
was used in the process of drafting a detailed questionnaire for legal experts in the non-discrimination field in
each of the 25 Member States. These experts were asked to provide information about the legal status of the
relevant bodies, their funding, the number and educational background of their staff, the employment conditions
of the board and of staff, et cetera. In addition, | asked them to evaluate what, in their experience, the practical
barriers to the independent operation of the equality body or bodies in their country are. In this part | present
some basic findings from this inquiry. | draw a distinction between some observations about the independent
status and position of equality bodies (Paragraph 2 infra) and their independent operation (Paragraph 3 infra). In
the final part of this part (section 4 infra) | will make some observations regarding the extent to which this
research has provided us with new insights into the issue of independence.

2. Theindependent status and position of equality bodies

The list of indicators includes a considerable number of issues related to the independent status and position of an
equality body. In this section these issues are grouped under four headings: independence from government
interference with their work (Paragraph 2.1. infra), independence from other (non-governmental) organisations
(Paragraph 2.2. infra), financial independence (Paragraph 2.3. infra), and independence of the board/members/staff
(Paragraph 2.4.infra).

*  See for a similar argument with respect to the obligation of the EU Member States to implement the CEDAW Convention, Rikki Holtmaat &
Christa Tobler,'CEDAW and the EU’s Policy in the Field of Combating Gender Discrimination; Maastricht Journal of European and Comparative
Law, 2005,Vol 12,no0.4, pp 399 - 425, at page 424, where the authors refer to the Matthews case at the European Court of Human Rights. See

Matthews v the UK, application no 24833/94, Judgment of 18 February 1999.
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2.1. Independence from government interference

In history we have seen instances of brutal discrimination that were officially or unofficially allowed for or even
encouraged by the government. The most extreme example of this is the Nazi Party that came to power in
Germany in 1933. But even today governments sometimes commit discrimination, or do not take an active stance
against it. This means that equality bodies should be in a position to do their work independently of the political
and ideological preferences of whatever government is in power at the time.*

In Part Ill, | described how most equality bodies were officially designated (in one way or another) by national
governments as bodies aiming to meet the requirements of Article 13 of the Racial Equality Directive. Such a
designation does not tell us much about the legal status of an equality body. | therefore also asked whether
there is a provision in the countries’ constitutions, a statute, or any other legal document that guarantees that
the body will exist for a fixed period of time and cannot be abolished by (a member of) the government on a
sudden whim.” In a small minority of Member States the existence of one or more of the bodies is guaranteed
by the Constitution, which makes it particularly difficult to abolish them.® In most countries the equality
body’s competencies are specified by law (e.g.an anti-discrimination or equal treatment law). As a result these
competencies might ultimately be changed or withdrawn by an act of parliament. In some cases there is no
constitutional or legal provision at all which safeguards the existence of the equality body.” The status of
equality bodies seems particularly weak in Slovenia, where the Advocate of the Principle of Equal Treatment is a
civil servant.*® The Slovenian Council of the Government for the Implementation of the Principle of Equal
Treatment has been set up by Government decree for a period of five years, but there is no provision to
prevent either the Government withdrawing its mandate or the organisations that are involved in the
selection of members withdrawing support for their candidates (which could mean that they would have to
resign from the Council).

Premises constitute a second factor that may influence an equality body’s independent operation.’’ Being
located in premises that have no connection with the government or with non-governmental organisations
working in the field of anti-discrimination may contribute to the equality body having a “neutral face” and
being easily accessible to those whose rights they are intended to protect.? This is particularly important
where individual victims are invited to come forward with complaints about discrimination. For that purpose
accommodation in a separate building is an important issue. The majority of equality bodies have more or
less adequate accommodation in premises outside government buildings. However, some equality bodies are
housed in a Ministry’s buildings, as is the case in Italy.

Apart from issues relating to legal status and premises, there may be other relationships between the equality
body and the government that can pose a threat to the institution’s independence. In this respect we face a
dilemma. Links between the government and the equality body can be very useful for exchanging

ECRI, General Policy Recommendation No 2, Chapter E: Style of operation of specialised bodies, Principle 7, sub 3.

See Paris Principles, Chapter on Composition and guarantees of independence and pluralism, principle 3. See also ECRI, General Policy
Recommendation No 2, Chapter D: Administration and functioning of specialised bodies, Principle 5:Independence and autonomy.
In Greece (the Ombudsman), Hungary and Portugal (both bodies).

In Greece (Labour Inspectorate), Latvia and Lithuania

1 will come back to the issue of the position of the board or members, below in Par.2.4.

See Paris Principles, Chapter on Composition and guarantees of independence and pluralism, principle 2.

2 ECRI, General Policy Recommendation No 2, Chapter D: Administration and functioning of specialised bodies, Principle 6, par. 1.
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information and developing joint strategies to combat discrimination.®* However, when this means that the
government has some sort of control over the equality body (in terms of setting its agenda or influencing the
outcome of its investigations or surveys) this appears to contradict the Directive’s express stipulation that the
work done by these bodies should be independent. It appears that there are only three equality bodies where
there are no links with the government at all.** The relationship appears to be closest in Italy, where the
National Office against Racial Discrimination is an integral part of the Government. It is not clear what the
Network’s experts meant when they said that there were some links; therefore, the question arises as to
whether this contact is of such a nature that it constitutes a threat to the equality bodies’ independence.
Further research is necessary on this point.

2.2. Independence from other (non governmental) organisations

It is important that equality bodies keep a certain distance from organisations that are active in the fight against
discrimination, especially with a view to maintaining an appearance of neutrality and objectivity (and hence
enhancing their credibility and authority). In other words, the equality body should not be equated in the public
mind simply with a lobby or pressure group. Findings of discrimination which result from the investigation of
individual complaints or from research activities could then easily be dismissed as being “prejudiced” and “ill
founded” The equality body, in other words, should not be seen as an institution that is always “taking sides”
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This damaging image can be avoided in various ways. One method is to appoint qualified staff and independent
experts (e.g.academic lawyers, prosecutors or judges) to carry out certain roles, especially in an equality body that

has the mandate of hearing and investigating complaints and issuing opinions or judgments. | will consider this
topic subsequently (in Paragraphs 2.4 and 3.2), where | examine the position of the board, members and staff of
equality bodies in more detail.

A second method is to be open and transparent about the rules of procedure when hearing and investigating
complaints of discrimination and about the methodology that is used to conduct surveys into the prevalence and
forms of discrimination. | consider this subsequently in Paragraph 3.2 of this part.

Another method of avoiding a biased image is to ensure that the (board of the) equality body is composed in such
a way that it represents a broad spectrum of societal organisations (including, for example, employers’
organisations, trade unions, action groups against discrimination, legal experts, and government representatives).
This would be in accordance with one of the recommendations in the Paris Principles which states that the body
should be based on pluralism, including pluralism of composition.*® From survey results, it appears that several
equality bodies have formal links with NGOs.” However, from another perspective, the presence of NGOs on the

ECRI, General Policy Recommendation No 2, Chapter E: Style of operation of specialised bodies, Principle 7, par. 2:“In setting up specialised
bodies Member States should ensure that they have appropriate access to governments, are provided by governments with sufficient
information to enable them to carry out their competencies and are fully consulted on matters which concern them.”

This is the case of both institutions in Denmark and the Labour Inspectorate in Greece.

The Dutch Equal Treatment Commission has sometimes been reproached as being a“one issue movement; meaning that they solely focus on
equal treatment, thereby ignoring other interests that may be at stake (such as the protection of other human rights, e.g.freedom of religion).
Paris Principles, Chapter on Competence and Responsibilities, Principle 1.See also ECRI General Policy Recommendation No 2, Chapter D:
Administration and functioning of specialised bodies, Principle 4.

In Belgium, Denmark (the Institute for Human Rights), Slovenia (the Council of the Government for the Implementation of the Principle of Equal
Treatment), Finland (Ombudsman for Minorities), France, Portugal (both bodies) and in Spain NGOs are somehow part of the supervision or

advisory board of the equality body or of the body itself.
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equality body’s board or as part of the body itself may jeopardise its independence, as may be the case in Slovenia
where an organisation which nominates a candidate for the equality body can withdraw the candidate’s mandate
at any time, thus rendering this person susceptible to undue influence.

Again, we face a dilemma. On one hand, links with NGOs may undermine the equality body’s neutrality and
objectivity; on the other hand, there are also strong arguments in favour of maintaining links, especially when they
are of a less formal and consultative nature. One argument in favour of maintaining links such as these is that the
equality body needs access to information about the prevalence and forms of racial and ethnic discrimination
which is gathered by NGOs in the anti-discrimination field.®® Other reasons are that NGOs can play an important
role in spreading information and knowledge about the content and scope of anti-discrimination legislation
among the general public, including information about the legal means to stand up to discrimination. They can
also act as an intermediary between equality bodies operating at national level (as they often do) and local
organisations that play a role in enforcing the legislation in practice.

From the research it appears that there are a great deal of more or less informal links between equality bodies and
NGOs. The purpose and form of these links vary. In Ireland, for instance, the Equality Authority has built up
partnerships and joint ventures with a variety of organisations with a view to promoting equality in Irish society. In
Slovakia NGOs provide the Slovak National Centre for Human Rights with information and ask for assistance or
expert opinions in cases of discrimination. Sometimes the equality body has an explicit legal duty to maintain
dialogue with NGOs.* This duty seemingly corresponds to the duty that the government has under the Racial
Equality Directive to keep in touch with non-governmental organisations that have a role in combating
discrimination (see Article 12 of the Racial Equality Directive).

2.3. Financial independence

In Part lll, Paragraph 4, | reported on the budget of equality bodies and the sources from which finance comes. It
appears that half of the existing equality bodies in the EU have a budget that is fixed and indexed by a law or by
another legal document and that is quite secure in terms of guaranteeing the bodies’ independence.” In the case
of the other bodies, their financial situation appears to be somewhat vague and unclear. Since this vagueness does
not automatically mean that these bodies are not independent, further research needs to be done about how
independence is or can be guaranteed in such cases.

The consequences of budgetary dependence may be serious, as the situation in Cyprus illustrates. The
Ombudsman’s Office (which is also the equality body in that country) does not have its own separate budget and
depends on funding from the Ministry of Finance. This situation might, on occasion, affect the outcome of an
investigation into the actions of the Ministry of governmental departments and affect the institution’s impartiality.
This is not to imply, however, that either of these considerations has yet actually affected the impartiality of the
investigations undertaken by the Cypriot Ombudsman’s Office.

The vulnerability of equality bodies became apparent in the case of Denmark. This country has a particularly
revealing history so far as the existence of independent equality bodies is concerned. Until 2002, two separate

See also Paris Principles, Chapter on Methods of Operation, subpoints f and g.

As is the case with most provincial bodies in Austria and the Equal Treatment Authority in Hungary.

Paris Principles, Chapter on Composition and guarantees of independence and pluralism, Principle 2. See also ECRI, General Policy
Recommendation No 2, Chapter D: Administration and functioning of specialised bodies, Principle 5, Paragraph 1:“Specialised bodies should be
provided with sufficient funds to carry out their competencies and responsibilities effectively and the funding should be subject annually to

approval of the Parliament.”
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government-funded bodies existed. The funding of one was withdrawn quite suddenly when there was a change
of government. The other institution was transformed into a general Human Rights Institute.

The question to whom the equality body is accountable for how it allocates its budget has also been examined.®
The majority of equality bodies are under a duty to report to the government (mostly to the Ministry that provided
the budget) how they spent their funding. Some of them were simultaneously accountable to (a committee of)
parliament. In a number of other cases the equality body has a duty to provide its accounts to a State audit office,
audit commissioner or State accountant.The only equality body that seems not to be financially accountable at all
is the Equal Opportunities Ombudsman in Lithuania.

2.4. Independence of the board/members/staff

| discussed above the desirability of an equality body not appearing too “attached either to the government or to
non-governmental organisations. This topic is related to the issue of the independent position of staff members
and the board or members of an equality body.®

In Part lll, it was shown that the majority of equality body staff members are employed as civil servants or have
employment conditions that are similar to those of civil servants (see Part lll, Paragraph 4). On one hand, the status
of civil servant can be an important safeguard for their independence (in those countries where civil servants have
good protection from changes in their employment conditions, including remuneration and protection against
dismissal). On the other hand, it may mean that these staff members are somehow in a subordinate position to
their superiors (who are members of the government) and that they have to obey their orders. Without a deeper
investigation into the exact nature of the employment relationship, one cannot draw any conclusions as to how
dependent or independent the staff of equality bodies are.

A clear danger to the independent status of an equality body is presented when the equality body’s head is a civil
servant, as is the case with the Advocate of the Principle of Equal Treatment in Slovenia. Although this position
means that she has legal protection against being dismissed after a change of government, the government may
suddenly change her competencies or withdraw her mandate. Her status as a civil servant may also mean that she
is not in a position to ignore orders from her superiors (e.g. an order from a Minister not to investigate a certain
case of discrimination or an order to change the conclusions of a report).”

Quite a complicated picture results when we attempt to identify who appoints the chair and board members of an
equality body, the members of the commission, the ombudsman or the high authority, or the director of the
human rights institute, and who appoints the members of staff. The situation in most countries lies somewhere
between the position in the Netherlands, where the members and director of the Equal Treatment Commission are
independent experts who are appointed by a Minister and where staff members are subsequently appointed by
the director, and the fragile situation in Italy, where the members of the council that supervises the work of the
National Office against Racial Discrimination are all part of the Government and the staff of the Office are employed
by the Presidency of the Council of Ministers.

' Paris Principles, Chapter on Composition and guarantees of independence and pluralism, principle 2.

2 ECRI, General Policy Recommendation no 2, Chapter IV: Administration and functioning of specialised bodies, Principle 5, Paragraphs 2 and 4.

®  We point to this possibility in theory, there is no sign that this has actually happened in Slovenia.
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The regulations concerning the composition and independence of the Board of the Centre for Equal Opportunities
and Opposition to Racism in Belgium may serve as a positive example of how a government can seek to guarantee
neutrality and objectivity. Belgian law stipulates very precisely that the members of federal, regional or community
governments or parliamentary assemblies and of a number of named governmental institutions may not belong
to the Centre’s Management Board. In contrast to this exclusion, a number of members are appointed to the
Centre’s Management Board who occupy high profile positions within civil society organisations playing a leading
role in combating racism and xenophobia and promoting the integration of migrants. In this role, however, they do
not represent the views of their organisations, but rather are chosen for their experience and competence in the
field of combating racial and ethnic discrimination.

3. Theindependent carrying out of the competencies of the equality body

Article 13(2) of the Directive states that “Member States shall ensure that the competencies of these bodies include
(...) providing independent assistance to victims of discrimination in pursuing their complaints about discrimination,
conducting independent surveys concerning discrimination and publishing independent reports and making
recommendations on any issue relating to such discrimination.” This part of the part looks at the actual functioning
of the equality bodies in these areas.

In the overview of indicators that was presented in the introduction to this part, some items that are directly
related to the independent carrying out of the competencies of the equality body were listed. Two aspects are
particularly important in that respect:

+ the existence of sufficient financial resources to exercise competencies autonomously and to appoint
experienced and highly educated staff

+ the existence of staff members who are specifically educated and trained to exercise the three competencies
listed in Article 13 in a professional fashion.

In Part lll, Paragraph 4 and in Appendix 1 | presented some figures about equality bodies’ budgets and staff. In this
section | will take a closer look at how these budgets are divided over several activities and whether staff members
have sufficient qualifications to perform these activities.* In Part V, these issues will be discussed from the
perspective of the effectiveness of the work of the equality bodies.

3.1. A sufficient budget to exercise the competencies independently

As was discussed before in this part, having an independent budget that cannot be withdrawn at the sudden
whim of the government is essential for the independent position of any equality body. In addition, the
independent performance of its activities is dependent on whether the body has enough money to exercise its
competencies adequately.® It is important that the progress of its work is not dependent on being given
additional financial resources, the absence of which could restrict its freedom to exercise its competencies in an
objective and independent manner.

® It should be kept in mind that there is considerable confusion about what “assistance surveys” and “reports and recommendations” entail. See

Part Ill, Paragraph 5.1.

% Paris Principles, Chapter on Composition and guarantees of independence and pluralism, Principle 2.
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In Part lll Paragraph 4, we saw that the sources of funding and overall budgets of equality bodies vary enormously.
In Part V Paragraph 2.3, the issue of the budget will be discussed from the perspective of whether the funding is
sufficient to exercise the competencies that are mentioned in Article 13 of the Directive effectively.

As stated in Part lll, one cannot attach any absolute significance to the figures about the budget that is
available for an equality body. Therefore, in addition, it was asked how the budget is spent on the various
activities that the equality body carries out. However, it has proven to be very difficult to obtain any insight
into how much money is actually spent on each of the competencies mentioned in Article 13 of the Directive,
or on additional competencies, such as hearing and investigating complaints about discrimination. Most
equality bodies are provided with a budget that is not specifically divided between its various activities. If a
division of the money is made, in for example an internal policy plan of the equality body, this is often not
made public.In some cases, when the equality body forms part of a larger body, for instance a general human
rights institute or an ombudsman, it is not even possible to separate the competencies in the field of equal
treatment from those exercised in the framework of this broader mandate.In some instances, the budget only
makes a division between costs of staff and “other expenses’ which is mostly money for accommodation and
various other activities, without any further subdivision.®® Since staff members most often are not assigned to
one single task (e.g. assisting victims or writing reports) it is impossible to indicate what part of the resources
is actually spent on each of the competencies mentioned in Article 13 of the Directive or on additional
functions.”
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3.2. The presence of sufficient, highly trained and educated staff

A second factor that is crucial for the equality bodies to independently exercise their competencies is the presence
of enough staff members who are adequately educated and trained to carry out each of these activities in a
professional manner, and to maintain professional standards of neutrality, objectivity and due process.®® In Part lll,
Paragraph 4, | presented some general figures about the numbers of staff. In Part V, Paragraph 2.2., where the
effectiveness of the work of the equality bodies will be discussed, | will consider the topic of how many people are
employed by the equality bodies in greater detail.

As far as the educational background and professional training of staff members is concerned, it appears that most
equality bodies employ at least one or two lawyers or other persons with an academic degree. Lawyers have a
significant presence in several bodies, for instance in France, where there are 16 lawyers employed, but only one
person with a different academic degree. In Latvia, the proportion of lawyers is even greater, with a ratio of 25:1.
Lawyers are in the minority in Slovakia, however, where there are only five lawyers to eight other academically
qualified staff. This also seems to be the case with both Commissions in the UK, where the CRE’ sizeable staff of
204 and ENCI’s staff of 122 both include around 20 lawyers. However, details of the educational or professional
background of the remaining staff members are not available.

% Information about separate parts of the budget was only (to some extent) available in the Netherlands, Belgium, the UK and France.

¢ Another difficulty is that in several cases equality bodies do not make a distinction between, on one hand, hearing and investigating

complaints and, on the other, assisting victims.In Part Ill | discussed this difficulty, pointing out that it is impossible to give exact figures about

the number of equality bodies that perform one or both of these tasks.

%  This presumes that there is clarity about what these tasks entail. However, as we have seen in Part lll, Paragraph 5.1, there exists a wide variety

" on,

of interpretations of the terms “assistance”,“surveys” and “reports and recommendations.”
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Independent assistance to victims of discrimination

As far as providing independent assistance is concerned, one third of equality bodies have no or very few staff
members who are specifically qualified or trained in this area. In some cases this is due to the fact that this activity
was not officially part of the equality body’s mandate, as for instance is the case with the Ombudsman in Cyprus
and the Equal Treatment Commission in the Netherlands.”” Other equality bodies have members of staff who are
qualified or specifically trained to assist victims of discrimination, in which | include all of those bodies that employ
one or more lawyers or that reported that specific training courses for this purpose had taken place.

Conducting independent surveys

More than half of equality bodies do not have members of staff who are specifically qualified / trained to conduct
surveys. The Ombudsman against Ethnic Discrimination in Sweden is one of the few equality bodies that have a
sizeable staff for this purpose. In most cases the equality body has no or hardly any specialised staff for this
particular purpose (the majority of the academically educated personnel being lawyers who usually are not
trained to do social science research). Some equality bodies employ a small number of social scientists and
economists, and it may be presumed that these staff will be able to conduct research in an independent and
professional fashion.The problem is that in most cases the equality body has hardly any experience of conducting
surveys. (See also Part V Paragraph 3.2, where | report about the small number of surveys that have been done so
far.) The apparent cause is the lack of resources allocated for this particular competence.” The lack of sufficient and
adequately trained staff in this area is overcome by a number of equality bodies by outsourcing the research
activities to other independent institutions, mostly universities.”

In order to ascertain equality bodies’ degree of independence in this field, one question concerned the validity of
the methodologies used to conduct research. Again, the problem is that there are few reports of surveys so far
conducted into the prevalence and forms of discrimination. A positive example of how to conduct research can be
found in Slovakia, where the only survey (field research) that has been published laid out its methodology clearly.
In the UK and Sweden, the methodology used in the surveys is also usually explained in the survey results. No
expert of the Network of Legal Experts in the Non-Discrimination Field reported a public dispute about the
independence of bodies conducting surveys and other forms of research.

Issuing independent reports and recommendations

Almost one third of all equality bodies have no one on their staff who is specifically qualified to write reports and
recommendations about the prevalence and forms of discrimination and the ways of combating this phenomenon.
Where they do have such staff they are mostly the same people who are assigned to conduct surveys.

As has been shown above, most equality bodies have very little experience at present with research of this type.
Reporting about the impact of equality legislation also came to my attention during this study. Many equality
bodies give advice to governments concerning new anti-discrimination legislation or the amendment of existing
legislation. The experts could not give us information about the level of expertise present in equality bodies for
drawing up this particular type of report or recommendation.”

In these two countries, providing assistance to victims is seen as incompatible with hearing and investigating complaints.

7 The experts from the Netherlands, Ireland, Lithuania and Slovenia concluded that more should be done with regard to this particular task.
7' This appears to be the case in Belgium, France, Latvia, Portugal and Ireland.

However it remains to be seen whether this is what is meant by “independent reports and recommendations”in Article 13 of the Directive.

See also Part Ill, Paragraph 5.1.
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Independent hearing and investigation of complaints

Almost half of equality bodies have staff who are specifically trained to hear and investigate complaints about
discrimination. The professional training of these staff members has mostly consisted of general academic legal
education (“lawyers”), sometimes supplemented with specific “on the job” training programmes, as in the case of
Cyprus. In most cases where no such staff were available, the body had not been charged with this task.”
Remarkably, sometimes the equality body does have responsibility for this, but no specifically trained personnel
seem to be available (e.g.in Austria and Portugal). In Cyprus, it emerges from the Ombudsman’s Annual Report and
from the Ombudsman’s periodic public statements that staff are not under-qualified or under-trained, but rather
overburdened and overworked and that additional funding must be allocated to her office to allow her to recruit
additional personnel.

Another method of guaranteeing independence is to appoint independent experts specifically for hearing and
investigating complaints about discrimination and giving opinions or judgments. In the Netherlands, for example,
the Chair and vice-Chair of the Equal Treatment Commission are required to have the same level of academic
qualification as judges. Furthermore, some Member States’ equal treatment laws require equality body board
members to be experts in human rights. This is the case in Hungary, where the Members of the Advisory Board are
required to have extensive experience in the protection of human rights and in enforcing the principle of equal
treatment. In France - as is probably the case in many other countries - it is not the staff, but the Council of the
High Authority against Discrimination and for Equality which decides whether a case does or does not indicate
racial or ethnic discrimination in the sense of national legislation or the Directive. However, the Council has
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followed the staff's recommendations in 48 complaints out of 52 since June 2005.

One means of checking whether an equality body is hearing and investigating complaints in a truly neutral
and objective fashion is to ask whether the institution is open about the procedures followed in order to reach
an opinion or judgment.” Only a few experts who reported that one or more of the equality bodies in their
country actually had this mandate were able to give detailed information about the procedures used during
an investigation.” In Austria the hearings are not open to the public and the two parties are kept strictly apart
so that there is no opportunity to put questions to the other party. In Portugal the procedure for hearing and
investigating a case is very complex, both bodies are involved, as well as several other institutions. In Estonia
the conciliation procedure (in cases of discrimination by private parties) before the Legal Chancellor may be
stopped if an alleged discriminator does not wish to take part. However, the Chancellor did not raise any
concerns in this regard. In Sweden procedural guidelines do exist, although the public is not generally aware of
them.

4.  Some concluding observations

The Racial Equality Directive does not give much guidance as to what is required in order to implement Article 13
correctly.This is especially true when it comes to understanding what it means when it says that the competencies
mentioned in Paragraph 2 of this Article should be exercised independently. Nevertheless, in this research some
indicators were found for a plausible legal interpretation of this obligation on the part of Member States. First, this
particular provision in the Directive should be interpreted in the light of its general aim, namely to contribute to
combating racial and ethnic discrimination. This can only be done effectively when certain requirements
concerning the independent status of equality bodies are met. Furthermore, | have found a number of indicators
of what “independence” might entail in internationally agreed documents on the same topic. This relates to

7> For example in Belgium and Slovakia.

7 See Paris Principles, Chapter on Additional principles concerning the status of commissions with quasi-jurisdictional competence.

7> This information was available in Cyprus, France, Hungary, Ireland, Sweden, the Netherlands and the UK.
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documents from bodies established by the Council of Europe (ECRI) and by the United Nations (UN Human Rights
Committee). Since all Member States of the EU are also Members of these international organisations, | am of the
opinion that they (and ultimately also the EU itself) should seek guidance from these documents when
implementing Article 13 of the Racial Equality Directive.

On the basis of the research that | have conducted into the independent position and operation of equality bodies
in the EU, at this stage of the implementation of the Directive it really is too early to come to final conclusions
about this topic. Many of the bodies have existed for a very brief period or have yet to start their activities. External
and internal evaluations of their work are in most cases not yet available. Others have recently gone through a
process of transformation as a result of having been designated (also) to exercise the competencies that are
mentioned in the Racial Equality Directive. This means that it is impossible to make a final assessment of the
situation in the Member States on the basis of the list of indicators that | have drafted according to the
international standards that cover the independent operation of equality bodies. At various places in this part |
have concluded that further empirical research is necessary. | believe that the list of indicators that was developed
in the framework of this study can serve as a tool for gaining a better and deeper understanding of what it takes to
create independent specialised equality bodies.

However, some tentative observations can be made at this stage. Very briefly summarised, the main points of
concern as regards the independent status and operation of the equality bodies that were found in the experts’
reports are the following:

+ Quite a number of equality bodies are not established on the basis of a constitutional or legal provision,
which makes their position vulnerable to sudden changes in the policies of the government.

« A number of them have official ties with the government, in the sense that government officials are part of
the (board of the) institution or otherwise have some say over the institution’s policies, or can have some
(undue) influence on the outcome of surveys or investigations (e.g. by way of their right to appoint or dismiss
members of staff).

+ A number of equality bodies do not have adequate premises outside government buildings.

+ Quite a number of them have official ties with NGOs. It is not always clear how their independence in their
relationship with these NGOs is maintained (e.g. with respect to the appointment or dismissal of
“representatives” from NGOs in the board of the institution).

+ As far as unofficial contacts with the government and with NGOs are concerned, there is a dilemma: such
contacts may on the one hand undermine the appearance of independence necessary to carry out the
mandate of the body; on the other hand, they can be desirable in order to combine forces in the fight against
discrimination. It appears that not all equality bodies are holding the balance appropriately.

+  Most staff and quite a number of (board) members or directors have a position as a civil servant, which -
under certain conditions — can mean that they are somehow obliged to follow instructions from the
government.

+ The position of the equality bodies as regards their budget and their financial accountability is in a
considerable number of cases not certain and not fully transparent.

+ As far as the independent carrying out of their competencies is concerned, it appears that — with the
exception of the activity of assisting victims in some countries — there seems to be a serious lack of
adequately educated and trained staff. This is particularly so as regards conducting surveys and issuing
reports and recommendations. A lack of money to employ such people is the principal cause of this situation.

On the basis of these observations it may be advisable for guidelines on the independent operation of equality

bodies designated to exercise the competencies of Article 13 of the Directive to be drawn up to support the
Member States in the implementation process.
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| started this part with the observation that - from a historical perspective — independence is a crucial feature for
equality bodies. From this survey it appears that their independence is fragile. The political climate in some
Member States contributes greatly to this.In Belgium and Ireland, for example, the equality bodies have managed
to preserve their independence, despite the very delicate nature of the topics in which they have been developing
their activities and the sometimes hostile political climate. In Poland and Denmark, by contrast, a change in the
political climate has indeed led to the withdrawal of the mandate of previously existing equality bodies. This is a
pressing reason for the European Commission to develop more clarity as to what exactly it is that Article 13 of the
Racial Equality Directive demands from the Member States.
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PART V

The effectiveness of the equality bodies
and their work
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1. Introduction

The third goal of this study was to obtain some insight on the question whether the equality bodies that have
been established in EU Member States so far are functioning in an effective manner.

The first problem with the evaluation of the level of effectiveness of equality bodies is that the Directive does not
give directions to the Member States as to which conditions should be fulfilled in order to be able to conclude that
the Member States have created equality bodies that function effectively. Consequently, a (normative) legal
assessment of this issue is difficult so long as no such guidelines have been developed either by the European
legislator or in the case law of the European Court of Justice. The only available guideline for interpreting this
obligation is the fact that it is quite clear that the European legislator wanted the Member States to set up equality
bodies in order to make the fight against racial discrimination more effective. (See Directive 2000/43/EC, Preamble,
Consideration 24.)* The legislator’s goal is to ban racial discrimination from everyday life.In the longer term, it will
be possible to estimate the success of equality bodies by establishing to what extent racial discrimination has
declined in Member States, but such research is likely to be best carried out after more time has elapsed.

As regards making an assessment of the effectiveness of these institutions, it was acknowledged at the very
beginning of this study that this is very hard to measure. A true assessment of the effects of the work of such
institutions would require a so-called “zero-measurement” (the situation before the equality bodies became
active) and an extended survey and analysis of the effects of their work in practice. With the exception of the UK,
such zero measurements do not seem to exist in any of the Member States.”” Besides, most of the bodies have only
been set up recently, as a consequence of which (independent) reports about their operation are in most cases not
yet available. Moreover, the budget and timeframe for this study did not allow for extended “on the ground”
research by each of the 25 experts.This being the case, it was concluded that the only research that could be done
in this respect was to investigate and describe how the equality bodies are functioning de facto. Therefore this

issue was reformulated in the following twofold manner:

1. Do the equality bodies have enough resources, i.e. are the amount of money and the number and quality of
staff made available to them sufficient for exercising the three competencies mentioned in the Directive with
at least a minimum degree of consistency and quality?

2. Are the equality bodies actually exercising the three competencies outlined in the Directive with at least a
minimum degree of consistency and quality?

These were the questions that guided this part of the study.
Again, some preliminary points need to be clarified.

Having enough resources and a minimum degree of consistency and quality

First, it had to be decided what were considered to be enough resources for the equality bodies to exercise the
three competencies outlined in Article 13(2) of the Racial Equality Directive, and what was meant by the minimum
degree of consistency and quality that was needed to exercise these competencies effectively.

This purpose reflects the aims that are formulated in earlier international documents, especially ECRI General Policy Recommendation no 2
and the Paris Principles that were discussed in the previous chapters of this report. Although not offering much of a stronghold, by way of
teleological interpretation | derived a guideline for the final assessment of the effectiveness of equality bodies. See below.

See McCrudden, Christopher, Ford, Robert & Heath, Anthony,‘Legal Regulation of Affirmative Action in Northern Ireland; An Empirical

Assessment; in: Oxford Journal of Legal Studies, Vol. 24, No 3, (2004),363-415.




B CATALYSTS FOR CHANGE? B

As stated above, the only available normative legal standard for the interpretation of this provision lies in the fact
that it is clear that the objective of Article 13 of the Racial Equality Directive is for the equality bodies to contribute
to the overall aim of the Directive: providing protection against racial and ethnic discrimination in the Member
States of the Union. From this perspective it can be maintained that Member States are required to establish a
body or bodies that will — not only in theory, but in practice — have some effect in the fight against racial and
ethnic discrimination. Although not providing a very firm basis, the terms a minimum degree of consistency and
quality and enough resources were interpreted against this legal background.This means that in cases where there
are hardly any activities or no activities at all being carried out, or when no or hardly any staff or money are made
available, one can conclude that, although a Member State may have officially designated a certain institution as
the equality body, it probably will not be in compliance with the Directive.

Definitions of assistance, surveys and reports and recommendations

A second point for clarification concerns the question of what the essential competencies are that are mentioned in
Article 13(2) of the Racial Equality Directive. Is there any clarification about what is meant by the words “assistance’,
“surveys” and “reports and recommendations” to be found in the drafting history of this Article in the Directive? As
is explained in Part Ill Paragraph 5.1, this proved not to be the case. Also, it appears that these words are
interpreted in a variety of ways among the equality bodies and the governments of the Member States. This
means that the results of this research should be treated carefully, meaning that no absolute significance can be
attached to any of the “facts” presented in this report.

The research method

On the basis of the methodological choices explained above, | formulated questions concerning the budget,
staffing, training, education, etc. of the various equality bodies. To what extent have the three competencies that
are mentioned in Article 13 of the Racial Equality Directive been exercised by the equality bodies in the past few
years and what have the concrete outcomes of their work been until now? I asked questions about, inter alia, the
numbers of victims that were assisted and the forms of assistance, the number and quality of surveys that were
conducted, and the number and quality of reports and recommendations that were issued. | also asked about the

concrete outcome of the work of the equality bodies so far as their other competencies were concerned. In
addition, | asked the experts to evaluate what in their experience are the barriers to the effective operation of the
body/bodies in practice.

In the analysis and description of the effectiveness of equality bodies in this part, a distinction is made between
observations about the budget and staff of equality bodies (Paragraph 2 infra) and findings about the way in
which they are exercising the core competencies mentioned in Article 13 of the Directive (Paragraph 3 infra). As far
as the presentation of the results of this study is concerned, | will not give a full description of all of the individual
answers that were obtained but, as in the previous part, | will illustrate the observations with selected good and
bad practices in Member States. After this description | will end the part with some concluding observations
(Paragraph 4 infra).

2. Findings about the budget and staff of the equality bodies

This paragraph discusses the amount of money and the number and quality of staff made available to the equality
bodies in order to do their work. Both factors have already been discussed in this report: in a general descriptive
way in Part Ill, Paragraph 4, and with respect to the topic of independence in Part IV, Paragraphs 2.3, 3.1 and 3.2.
Here | discuss whether the budget and the number and quality of staff made available to the equality body is
sufficient for its effective operation. In other words: is a body with a certain budget or a certain number of staff
with a certain level of education and training able to exercise the competencies mentioned in the Directive with a
minimum degree of consistency and quality?
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2.1. The amount of money available

As was mentioned in Part Ill, Paragraph 4, questions about the budgets of equality bodies are very difficult to
answer. Sometimes the information appeared not to be available at all. In a number of cases, the equality body does
not have a separate budget, but gets money from a department or other part of the government. In other cases the
budget for activities that come within the framework of the “Article 13 designation”is included in the wider budget
of the institution, e.g. in cases when the work of the organisation as an equality body forms part of the work of an
ombudsman institute or human rights commission. In Part Il | made the observation that, on this ground, it is
difficult to make comparisons between the countries in terms of which country spends more or less on combating
discrimination.The same observation must be made with respect to effectiveness. It is difficult to draw conclusions
about any effects that the equality bodies may have from these overall figures about their budgets.

| therefore asked for some further information about the amount of money that can or should be spent on each of
the various competencies of the equality bodies. These figures were even more difficult to obtain. (See also Part IV,
Paragraph 3.1.) Very often, the budget does not specify on which of the various competencies of the equality body
the money should be spent. For example, the 2005 budget of The Ombudsman for Minorities in Finland consists of
two headings: one for salaries, and one for “allowance for activities’ the use of which is not predetermined.

Since, in most equality bodies, members of the staff are not assigned to specific activities but are involved in
various activities, it was difficult to obtain any further information about how much money is involved in carrying
out each of the various competencies that an equality body might have. (See also Paragraph 2.2.infra.)”®

From this research it has become apparent that in the future it will be difficult to say anything about the
effectiveness of equality bodies in terms of the amount of money that is spent on various activities as long as
there is no information available on this point. It would be of considerable help if equality bodies were to break
down their budgets in more detail in their policy plans and reports, including their annual reports.

Aside from this absence of information, complaints about insufficient funding (especially for the purpose of assisting
victims) were made by several experts, who reported that this was not only their own observation, but was also the
opinion of the equality bodies themselves, and sometimes that of their head or board. For example, the Irish Equality
Authority recognises in its own publications and on its website that, because of a lack of resources, it is not possible
to provide legal assistance for all those who request it. As a consequence, the Authority provides assistance only in a
small percentage of cases based on criteria that have been set down by the Board of the Authority. These criteria
include: whether the case is of strategic importance, the capacity of the complainants to represent themselves or get
representation, be it via lawyers or trade unions, the complexity of the case and the nature of the claim.The equality
bodies in the UK also make strategic choices as to which cases they will deal with and which they will not.

2.2. The number and quality of staff

In Part lll, Paragraph 4, where | discussed the number of staff, and in Part IV, Paragraph 3.2, where | discussed the
presence of educated and trained staff with respect to the independent operation of the equality bodies, | made
the observation that the figures given by the experts are extremely difficult to interpret, especially in a

In the Netherlands some quite detailed information about the division of the budget was available. Here it appeared that most of the money
goes into hearing and investigating complaints, which also illustrates the fact that this is the main task of the Dutch Equal Treatment
Commission. A very small part goes towards assisting victims, and only for the purpose of a telephone and e-mail help desk service. Relatively
little money goes into conducting surveys, a task that is quite underdeveloped by the Dutch Commission. In Belgium the situation is the
reverse: the major part of the money goes to assisting victims and no money goes into hearing and investigating complaints about

discrimination. Conducting surveys and the publication of reports and recommendations get a relatively small share of the money in Belgium.
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comparative way (between equality bodies or between Member States). That caveat should also be kept in mind
when reading this paragraph.

It is very difficult to obtain a good insight into the effectiveness of these bodies simply from information about the
numbers of staff. One problem is that staff members are most often not assigned to one single task (e.g. assisting
victims or writing reports), which means that it is hard to say whether there are enough people who are actually
fulfilling the competencies mentioned in Article 13 of the Directive.In a number of cases the equality body forms
part of a bigger human rights or ombudsman institute; in other cases it is a single body, meaning that it has to
cover a whole range of non-discrimination grounds besides race and ethnic origin. Very often, it appeared that
staff members are only partly assigned to do work to do with combating racial discrimination, either in the form of
assisting victims, conducting surveys or writing up reports and recommendations. An exact calculation of the
division of tasks could not be given in most instances.

In the same way as with the budget and its breakdown, it is apparent that in the future it will be difficult to say
anything about the effectiveness of equality bodies in terms of the amount of staff available for various activities as
long as there is no information available on this point. It would be of great help if equality bodies were to describe the
duties and activities of their staff in more detail in their annual and other reports. (See also below, Paragraph 2.3 infra)

Complaints about insufficient staffing were made by several experts, who wrote that this was not only their own
observation, but was also the opinion of the equality bodies themselves, and sometimes that of their head or
board. In Slovakia, according to the Head of the Department of Legal Services of the Slovak National Centre for
Human Rights, taking into account the number of the requests for legal advice coming to the Centre the number
of the qualified staff should be doubled. The Ombudsman against ethnic discrimination in Sweden points to the
need, which has not been met, to recruit sociologists and experts with knowledge/experience on/of the social
partners as well as the housing sector in order to be able to conduct surveys into the forms and prevalence of
discrimination. In Hungary, in its report prepared for the October meeting of the Advisory Board, the Equal
Treatment Authority claimed that at least ten new positions would be required for the Authority to be able to
conclude investigations within the time limit required by the equal treatment law.

2.3. The process of assessment/evaluation of the functioning of the equality
bodies

Above, | concluded that in order to make a valid assessment of the effectiveness of equality bodies in the future it
would be most helpful if the bodies were to issue regular reports about the amount of money and (staff) time that
is spent on the various competencies that are mentioned in Article 13 of the Directive. The same goes for reports
about the actual outcome of their work: how many victims have been assisted, how many surveys done, etc?”
External evaluation reports could also be helpful in that respect. Therefore, some separate attention was given in
the questionnaire to the existence of evaluation schemes and reporting obligations.

More than two thirds of the equality bodies have a duty to issue a report about the way in which they have carried
out their competencies or duties.”* These equality bodies mostly report to the government on an annual basis.
Reporting to parliament comes second. Frequently, they have to report to both the government and parliament.
Sometimes, there is a legal duty to make the report known to the general public or there is a practice of doing so.”
7 This requirement can also be found in ECRI, General Policy Recommendation No 2, Chapter D: Administration and functioning of specialised
bodies, Principle 5:Independence and autonomy, par. 3:“Specialised bodies should independently provide reports of their actions on the basis
of clear and where possible measurable objectives for debate in parliament.”

%

A minority of seven institutions do not have this obligation.This is the case for the two national equality bodies in Austria, both bodies in

Denmark, the second equality body in Greece, Portugal and Slovenia. No information was available for the second equality body in Finland.

THEMATIC REPORT
49




THEMATIC REPORT

Bl CATALYSTS FOR CHANGE? B

Sometimes the quality of the (internal) evaluation reports seems to be insufficient, for example in Slovakia, where
the reports that are issued by the Slovak National Centre for Human Rights about its own activities only give
selected examples about the assistance provided to victims.

Another way of gaining insight into the effectiveness of equality bodies would be to have an independent
institution (independent from both the equality body itself and from the government) hold regular external
evaluations of their work. Apart from financial auditing (which is described in Part IV, Paragraph 2.3), only one
equality body (in the Netherlands) is under review in this way. Every five years an independent study is
commissioned by the Government from an independent research institution (in practice, a law faculty and a legal
sociology department of a university) into the operation of the Equal Treatment Commission as well as of the equal
treatment legislation. Both UK commissions can commission external reports into their activities, using their own
budgets. In 2005, the Centre for Equal Opportunities and Opposition to Racism in Belgium conducted an evaluation
of its own activities through wide consultations with external actors, including academics and non-governmental
organisations.

3. The effective operation of the bodies as regards their main functions

This paragraph discusses how and with what results the equality bodies do their work. | have followed the
distinction made in Article 13 of the Directive between assistance, surveys and reports and recommendations. |
have also included some information about other potential competencies, in particular the hearing and
investigation of complaints about discrimination. These activities have already been discussed in this report:in a
general descriptive way in Part Ill, Paragraphs 5.1 and 5.2, and with respect to the topic of independence in Part IV,
Paragraphs 3.1 and 3.2. Here | discuss the work of the equality bodies from the perspective of whether the
information given by the experts indicates that the bodies are actually exercising the three competencies outlined
by the Directive with at least a minimum degree of consistency and quality.

The experts provided a lot of information and statistics about the numbers of victims who were assisted and of
surveys and reports and recommendations, as well as cases that were dealt with by equality bodies. As with the
budget and the number of staff made available to the equality bodies, it is difficult to draw comparisons between
the countries or between the equality bodies as far as concrete activities are concerned. Presenting many detailed
figures in this report would run the risk of invoking such comparisons by the readers, which | want to avoid.
Therefore, | will restrict myself to giving examples from among the information reported by the experts of the
successes and of the obstacles preventing the bodies from functioning effectively.

3.1. The amount and quality of assistance to victims=

As far as the number of persons helped is concerned, | detected the same wide variety between countries as
between the budgets of the equality bodies. Sometimes the numbers of applicants for assistance are so big that
people have to be turned away, as is the case in Ireland and the UK, for example.The Irish Equality Authority has had
to adopt severe selection criteria, as | have described above (see Paragraph 2.1 infra). In contrast to these high
numbers, there were also reports about jurisdictions where no victims came for assistance at all or where no victims
were actually helped.® The figures for the other countries lie somewhere in between, with an average of around 300

Examples of countries where there is such a legal duty are Hungary and Portugal; examples of such a practice can be found in Ireland, the
Netherlands and the UK.
Previously, | mentioned that the word “assistance” is interpreted in many different ways by different experts (and probably also by the equality

bodies themselves).This also goes for the other competencies under Article 13.(See Part Ill, Paragraph 5.1.)
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people per Member State having received some sort of help from an equality body in 2005. Again, there were a lot
of complaints about the lack of sufficient resources to help every victim who turned to the equality body for help.

In the questionnaire | included a question about the level of satisfaction among the “clients” of the equality bodies.
Only in three cases had the equality body done research into this.** In the UK, the results of this research proved
difficult to interpret. The levels of satisfaction can vary greatly from circumstance to circumstance, and it is difficult
to give a general picture.In Cyprus, a specific problem exists with respect to assisting victims, and this may play a
role in other countries as well. In the Ombudsman’s office there are no staff belonging to any vulnerable groups
(disabled, migrants, gay, Turkish Cypriots etc), which could have facilitated contacts and communication with these
groups. Greek seems to be the language in which most of the Ombudsman’s activities take place, and it is the
language of annual reports, decisions and the website. There are no members of staff who speak any of the native
languages of the larger vulnerable groups (Russian, Arabic, Turkish). In Slovakia, the communication of the Slovak
National Centre for Human Rights to the public seems to be quite formalistic and not as user-friendly as desirable.

The next question was whether the equality body itself was satisfied with the number of victims that it could assist
and, if not, what the reasons for that negative conclusion were in its own view. Several of the experts reported that
the equality body in their country was satisfied, given the amount of resources made available to it and
considering the number of victims to whom it could somehow give assistance. It can be presumed that the
number of victims who turn to the equality body for help constitutes only the tip of the iceberg.® More awareness
raising is needed to inform the public about the new procedures and rights available to the victims of
discrimination. Also, specific strategies need to be developed to reach vulnerable groups in society who are not
aware of their rights. However, not all equality bodies seem to welcome more awareness raising since this leads to
a sharp increase in the numbers of victims who turn to them for support. Since in most cases this is not matched
with more money or more staff, it leads to serious problems. It was demonstrated above what the consequences
are in the UK and in Ireland, where severe selection criteria had to be adopted. In short: receiving a great number
of applications for support from victims means that the equality body needs to concentrate on “test cases
meaning that “ordinary people” may have to be turned away.

One of the consequences of a sudden increase in the numbers of victims asking for assistance is that it may be a
long time before their cases are dealt with by the equality body. Several experts reported that this was a serious
problem in their country. One body that seems to be successful in assisting a great many victims in a speedy way is
the Ombudsman against Ethnic Discrimination in Sweden, where extra resources were allocated in order to get rid
of a backlog of cases.

3.2. The number and quality of surveys

Conducting surveys into the forms and prevalence of racial and ethnic discrimination is far less popular than
assisting victims or hearing and investigating complaints about discrimination. From the overview in Part Il it
appears that 26 of the existing equality bodies have the power to conduct surveys. However, only 12 were actually
conducted in 2004 and 2005.% This figure does not include the numbers from the UK, where the CRE and ECNI/

8 This seems to be the case in Estonia.ln Hungary, although legal assistance (in the form of legal representation offered to victims) is included in

the statutory competencies of the Equal Treatment Authority, this body seems to lack the capacity to actually provide such assistance. See also
the situation in Denmark, explained below, at point 3.4.

#  Such research was done in Portugal, the Netherlands and the UK.

% This seems to be the case, for example, in Cyprus, Belgium, Estonia and Latvia.
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carry out surveys and reports (with no strong distinction between the two categories), which they fit in with their
overall strategies at the time.This means that the figures vary considerably from year to year.”’

The lack of financial resources for this activity is often mentioned as the reason why no or few surveys were done.® A
second cause could be the lack of a (sufficiently wide) mandate to perform this task, as is the case in the
Netherlands.® The fact that so few surveys are done by most of the equality bodies could also be a consequence of
the fact that most employees of equality bodies with an academic degree are lawyers, and are usually not trained to
conduct empirical social science research. (See Part IV, Paragraph 3.2.)

As was discussed above, some equality bodies have addressed the problem of not having sufficient time or adequate
staff resources by outsourcing the activity of conducting surveys to other (independent) bodies. However, this does
not necessarily mean that a great number of surveys is carried out on their behalf.* Lack of money for this purpose
might again be the cause of that. Finally, the low number of surveys can be the consequence of a policy choice by the
equality body itself. In Finland and Sweden there appears to be a general consensus that there is no need for the
Ombudsman’s office to engage in this work, as there is a rich tradition of competent people elsewhere doing the job.
The priority of the Ombudsman’s work has been seen as the giving of assistance to victims of discrimination.

In Part IV, Paragraph 3.2, | discussed the quality of the surveys from the perspective of equality bodies’
independence.| will not repeat this information here.

Where any surveys were conducted, the results were made public, in all cases on the website of the equality body,
and sometimes also in print. The results of the surveys were not specifically brought to the attention of the
government, with the exception of Slovakia. In Sweden, the report was distributed to all public authorities
throughout the country. In the UK, the CRE surveys on integration received considerable media attention,
especially after the London bombings in July 2005.

Finally, | asked the experts whether the publication of the outcome of the surveys had any impact on politicians,
policy makers or public opinion. Most of them could not answer this question (since there had been so few
surveys). In the UK it appears that, through its research work, the CRE has often highlighted the problem of race
discrimination and segregation in this country, and that the Commission’s work has encouraged a greater
government focus on integration in recent times.

The surveys that were reported to us were carried out in Denmark (7), France (1), Slovakia (1), Sweden (2) and the Netherlands (1).These
numbers may be higher where experts did not report to us the number of surveys that were tendered by the equality body and were
performed by other institutions (e.g.in Ireland). As for the topics included in the surveys, some experts reported that they dealt with the
situation of Roma people (e.g. Sweden, Slovakia and France.) In Sweden the 2005 survey was a general inquiry on the experience of
discrimination on the grounds of disability, sexual orientation and/or ethnicity. It was carried out by the Swedish Central Bureau of Statistics
(SCB) on behalf of the three separate Ombudsmen operating in these areas. In the Netherlands there has been a preliminary study about
postcode profiling. In the UK the CRE has focused on segregation and integration in the UK. The ECNI has done studies on the prevalence of
racial attacks on members of Northern Ireland’s small ethnic minority communities. In France a poll on the meaning of the word
“discrimination” among the French population was held in 2005 and in 2006 two more will report the results of situation testing in access to
employment and access to private rented housing.

On average over the last three years, the CRE has tended to produce 4-5 surveys a year (including opinion polls and publishing the results of
consultations), and 10-15 reports and recommendations a year (including general statements of policy, general statements of concern,
detailed reports into particular areas and so on).

E.g.in Hungary, Cyprus, Estonia, and Latvia.

In the course of its first five-year evaluation, the Equal Treatment Commission complained that it had limited powers to do independent
surveys as a result of a clause in the law stating that the survey should take place in the field of public service or in one or more specified
sectors of society.This legal restriction has now been lifted.

Some of these external surveys are included in the above-mentioned number of 12 surveys.




B CATALYSTS FOR CHANGE? B

3.3. The number and quality of reports and recommendations

A third function is mentioned in Article 13(2) of the Directive: the designated equality body should issue reports
and make recommendations concerning discrimination.

Only three equality bodies lack the mandate to undertake this role. (See Part lll, Paragraph 5.) Nevertheless, 13
equality bodies do not seem to have published any report or recommendation in 2003, 2004 or 2005. Again, the
experts mentioned lack of resources as the main cause for not having done so.

As was explained in Part Ill, Paragraph 5.1, it appeared that the experts (on the basis of the information that was
provided by the equality bodies) interpreted the words “reports” and “recommendations”in a wide variety of ways.
Only in a few cases were reports seen as the written testimony of the outcome of surveys conducted by the
equality body. As such, there were very few reports that had actually been published by them, since there were
very few surveys. (See Paragraph 3.2 above.)

In all cases (with the exception of Hungary) the reports and recommendations that contained findings from surveys
or evaluations of the work of the equality body were made public on its website or were published in hard copy.
Sometimes the report was sent to the national parliament or to NGOs with an interest in anti-discrimination issues;
sometimes they were accompanied by a press release to attract media attention. There is one exception to these
publication policies. In France the official decisions rendered by the High Authority may be addressed to government
or private parties, but the law does not allow them to be published and it does not let the “losing” party be identified
unless the High Authority adopts a later decision regarding non-compliance with its recommendations.

3.4. The number and quality of hearings and investigations into complaints

Twenty-two out of 30 equality bodies have some sort of mandate to hear and investigate complaints about
discrimination. (See Part I, Paragraph 5.2.) When it is taken into consideration that some experts may possibly
have reported this function under the heading of “assistance’ this number may be even higher in practice. What is

the effect of this work? Again, | have to issue a warning against drawing firm conclusions in terms of whether some
equality bodies are doing better or worse than others. The exact nature and scope of their mandate, their budget
and staff, the circumstances under which they must work, and the level of awareness of discrimination issues in
society all influence the numbers of cases that can be dealt with by an equality body. A further complicating factor
as far as interpreting the numbers of cases is concerned is that in most countries the equality body has a broader
mandate than simply dealing with racial and ethnic discrimination. In several instances the body is a “single body’
meaning that it is the single equality body for all non-discrimination grounds; sometimes it is a general human
rights body, considering complaints about other human rights infringements as well.”!

Although there may be many complaints, this does not always mean that a large number of cases come to a
decision (or lead to an official opinion being issued by the equality body).In Denmark, for example, there appears to
be a wide gap between the numbers of complaints and the numbers of cases that were actually investigated or
decided upon. Between the establishment of the Danish Complaints Committee for Ethnic Equal Treatment in 2003
and the summer of 2005 the Committee examined 142 cases, but — due to procedural obstacles - decided in favour
of the complainant only once.”? By the end of 2005 the number of complaints increased to 165 but only in six cases
did the Committee find violations of the legislation. Compared to this, the situation in France appears to be much
better: of the 15 cases that were heard by the High Authority,in 13 instances they concluded that there was indeed a
case of unlawful discrimination. This may be due to the fact that - quite contrary to the situation in Denmark - the
investigating powers of this institution are regulated by law in great detail and seem to be quite strong.

" For example,in Hungary a total number of 570 cases were received by the equality body, which covers all non-discrimination grounds.

2 | will return to these obstacles below.
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Several other countries had few or no cases. In Greece, for example, where three equality bodies have the power to
investigate cases, only one case was investigated, and that did not even fall under the scope of the Racial Equality
Directive, being a case about citizenship. Countries where there were also only few (one or two) cases included
Estonia, Latvia, and Portugal. This seems to be due to the fact that these bodies are new, or to the fact that the task
of dealing with complaints of racial discrimination has been newly assigned to them. In the UK no such individual
complaints were adjudicated by the equality bodies. This is the result of a policy choice of the equality bodies not
to invest too much time and energy in what in this country is called a “named person investigation” In the UK
individual complaints are handled by employment tribunals or the ordinary courts.

Again, this illustrates the fact that figures about the amount of cases cannot be interpreted in terms of
(in)effectiveness as long as no detailed information is available on the circumstances under which the equality
body has to do its work and the policy choices that the body has made on this basis.

As with the other activities that they are supposed to carry out, the (board or directors of the) equality bodies
themselves sometimes complain about the lack of staff and money to do their work.”* Hearing and investigating
individual complaints is both time and resource intensive, and not everyone is convinced of the effectiveness of
such activities. In the UK, the CRE is of the opinion that better results have been generated by reports and
recommendations resulting from general inquiries than from “named person investigations” On the other hand, a
number of experts expressed the view that there were too few cases and that more should be done about
awareness raising.” In the Netherlands, research has been done about the reasons why people who experience
discrimination nevertheless do not raise complaints before the Equal Treatment Commission. The barriers are
especially high among people from ethnic minorities. In the second five-year evaluation report the Commission
recommends strengthening the (other, NGO) institutions that have a role in assisting and supporting victims of
discrimination.” In several countries there are serious concerns about the length of time that investigations take
and about the backlog of cases.*®

In the course of this study | came across a number of other obstacles preventing equality bodies from exercising
this assistance and support role adequately.

One problem is that most equality bodies that have the power to hear and investigate a complaint do not have
the necessary powers to assemble evidence for the case.” The situation in Denmark clearly shows the
consequence of the omission of these powers. The Danish Complaints Committee has no power to demand
information from the accused and it cannot hear witnesses. If the accused does not answer or disputes the version
given by the claimants, the Complaints Committee cannot progress the case. In a letter to the Ministry for
Integration in July 2005 the Committee stated that it would like to suggest to the Ministry that the legislation be
changed, in order to allow the Committee to issue a request for free legal aid in those cases that they have to reject
because the accused does not answer or because of a lack of proof.”® In Portugal procedural obstacles seem to be
in the way of carrying out this activity effectively.

E.g.in Hungary and Ireland.

E.g.in Cyprus, Estonia, Latvia and Lithuania.

See Commissie Gelijke Behandeling (Dutch Equal Treatment Commission),’Het verschil gemaakt; Evaluatie AWGB en werkzaamheden CGB
1999-2004." Utrecht 2006.

E.g.in the Netherlands, Sweden, Portugal and Ireland.

In Part Ill, I noted that four equality bodies do not have any investigating powers at all. See also the Paris Principles, Chapter on Methods of
operation, sub b.

In the same letter, the Committee informed the Ministry that in the period from July 2003 until July 2005 it received a total of 142 cases. Out of
these 142 complaints, the Committee only succeeded in one case in reaching an opinion that the Danish non-discrimination legislation had

been violated.
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Another problem is that most equality bodies that have the power to hear and investigate complaints do not have
the power to give binding decisions on them. This means that after the case has been dealt with by the equality
body the complainant has to bring their case to court to get a final decision. This can have the effect that the
equality body’s statements or recommendations may in fact only delay the process of producing case law in
relation to the Racial Equality Directive. In the Netherlands it is much debated whether the work of the Equal
Treatment Commission in this respect can have any effect because their opinions are non-binding. Research shows,
however, that defendants do follow up on the conclusions and recommendations of the Commission. From the
annual report on 2004, it appears that in the case of racial discrimination 89 % of the defendants accepted the
conclusions of the Commission and changed their policies after that.

4.  Some concluding observations

4.1. Introduction

The European legislator wanted the Member States to set up equality bodies in order to make the fight against racial
and ethnic discrimination more effective. However, it did not issue specific guidelines to Member States on how to
create the conditions for equality bodies to operate in (in terms of their legal position, mandate, powers, staff and
budget) that would maximise the likelihood that they would function effectively.” This lack of legal standards, however
soft, means that | am not able to come to any concrete conclusions on whether the Member States are implementing
Article 13 of the Racial Equality Directive in a correct manner as far as the issue of effectiveness is concerned.

In the study | tried to circumvent this lack of specific legal guidance by investigating whether the equality bodies in the
25 EU Member States are functioning de facto in such a way that they can carry out the three essential competencies
that are mentioned in Article 13 of the Racial Equality Directive with at least a minimum degree of consistency and
quality,and whether they have enough resources to exercise these competencies. Although not offering much of a firm

basis, the terms a minimum degree of consistency and quality and enough resources, were interpreted against the express
formulation of the objective of the Racial Equality Directive in terms of providing protection against racial and ethnic
discrimination in the Member States of the European Union. (See Preamble, Consideration 24.) In my view this means
that in cases where there are no or hardly any activities being carried out or when no or hardly any staff or money are
made available to the equality body, one may conclude that - although a Member State has officially designated a
certain institution as the equality body - it may not be in compliance with the Directive.

| formulated a great number of detailed questions for the experts who provided a wealth of information about the
practices of the equality body or bodies in their countries. When analysing and interpreting this information,
however, | encountered many methodological and practical obstacles, the first of which was that there is apparently
a lack of common definitions of most of the key concepts in this field. Such terms as “assistance” and “survey”
appeared to have different meanings among the experts. Besides, a truly comparative analysis of the results of the
research is only possible when more background information about the legal, social and political circumstances in
which each of the equality bodies has to function is (made) available. Another reason to be careful about drawing
any far-reaching conclusions is that, for many of the bodies, the length of time that they have been in existence is
simply too short to get a real insight into the positive and negative aspects of their operation. The causes of the low
numbers of victims who were assisted or the low numbers of reports that were issued, for example, could not be
identified, apart from obvious remarks about a shortage of money or of (well trained) staff.

" Unlike the issue of independence, such guidelines can only minimally be derived from other international documents, such as the Paris

Principles or ECRI-General Recommendation No 2.1n as far as they are relevant | have made reference to them in the footnotes on this Part.
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This study must be considered as only an initial assessment of what is at stake when discussing the effective
contribution of equality bodies towards eliminating racial and ethnic discrimination in the European Union.
Setting aside the difficulty of coming to firm conclusions about the (in)effectiveness of equality bodies in the EU, |
will conclude this part with some observations about potentially problematic points or possible obstacles for the
bodies’ effective operation in the future with respect to the amount of money and staff that they have and
concerning their actual carrying out of the competencies mentioned by the Directive. From these observations |
derive some recommendations for further research in this field.

4.2. The amount of money and the number and quality of staff

The first research question for this part of the study was whether the amount of money and the number and
quality of staff made available to the equality bodies was sufficient for their effective operation, as | have defined
that term in the context of this research. In other words: is a body with a certain budget, or a certain number of
staff with a certain level of education and training, able to exercise the competencies mentioned in the Directive
with at least a minimum degree of consistency and quality?

As explained in the introduction to this Part, there is no “clear” yardstick to evaluate whether this is or is not the
case. However, seen from the perspective of the purpose of the Directive, | considered whether where hardly any
staff or money is made available, one can conclude that — although a Member State may have officially designated
a certain institution as the equality body - it still may not be in compliance with the Directive.

On the basis of the study, both with respect to the budget and with respect to the staff, | have to conclude that no
such conclusions can be drawn at this moment. The first and foremost reason for this is that time and resources for
this thematic study were too limited to dig into this matter too deep. Some figures about numbers of staff and the
amount of money were made available', but the experts have little idea how these resources are in fact used by the
equality bodies. This picture is even more complicated where the equality body is a “single”(multiple ground) body
or when it forms a part of a bigger or wider Ombudsman or Human Rights Institute. Also, most equality bodies can
give no insight into the (sub-)division of their budgets or into the question which members of staff are carrying out
which of the activities mentioned in Article 13 of the Directive. From this research it has become apparent that in the
future it will be difficult to say anything about the effectiveness of equality bodies in terms of the amount of money
spent and of the number of staff available for various activities as long as there is no specific information available in
that respect. It would be of great help if equality bodies were to (sub-)divide their budgets and describe the activities
of their staff in more detail in their policy plans and annual reports, including annual reports.

Complaints about insufficient funding and a lack of (well trained) staff were frequently noted by the experts. This
may mean that, under the circumstances, many of the equality bodies find that they cannot function effectively. In
future research, it would be most important to ask the directors or boards of these bodies what they themselves
consider to be sufficient funding levels and staff numbers to make some impact in the fight against
discrimination. For this purpose it would be most helpful to have some guidelines on the reporting obligations of
the equality bodies or external research institutions.

4.3. Equality bodies’actual carrying out of their core competencies
For the second part of this part | investigated whether the equality bodies were exercising their competencies at

all and, if so, whether they achieved at least a minimum degree of consistency and quality. Again, there is no clear
yardstick to evaluate whether this is or is not the case. Looking from the perspective of the purpose of the

100

See the Chart in Appendix 1.
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Directive, | considered whether in those cases where no or hardly any activities are carried out, one can conclude
that, although a Member State may have officially designated a certain institution as the equality body, it may not
be in compliance with the Directive. Such a conclusion is not possible on the basis of the current study. | will
present a few observations that might contribute to the formulation of research questions for future studies.

From the results of the enquiry it becomes apparent that in most countries the task of assisting victims is not only
an official competence of one or more equality bodies, but is also actually exercised by them. A lot of time and
energy goes into this activity. The forms that assistance takes vary widely. Since it is not at all clear what the
European legislator had in mind when drafting the provision, it is difficult to evaluate whether the Member States
are correctly implementing this requirement of the Directive. However, there seems to be no country where -
taking the widest possible interpretation of the word “assistance” - no help at all is offered to victims of
discrimination (with the exception of those where the equality body does not exist).

As for the two other competencies mentioned in Article 13, the picture is less positive. Although these
competencies are included in the mandate of most equality bodies, very few surveys into the forms and
prevalence of racial and ethnic discrimination have been done and very few reports and recommendations about
these issues have been published.” This picture becomes slightly more positive when taking into account reports
and recommendations with a different purpose and content (such as reports about the operation of anti-
discrimination legislation or recommendations about proposed legislation). It seems that the two other
competencies (assistance to victims and hearing and investigating individual complaints about discrimination)
are taking up most of the money and time of the equality bodies, to the detriment of investigating the forms and
causes of discrimination and making recommendations about how to structurally improve the situation.

At this point one can see two different strategies in Europe. On the one hand there are bodies that want to
concentrate on (legal) “assistance” (including hearing and investigating complaints and giving opinions about them).
This can be described as taking a “reactive role” (reacting to instances of discrimination that have already occurred).
These bodies sometimes “outsource” the tasks of conducting surveys and making reports and recommendations to

other (independent) institutions. On the other hand there are bodies that want to concentrate on their “proactive
role” (i.e. preventing discrimination from occurring in the future), which prioritise their activities in the field of
conducting surveys and issuing reports and recommendations (even going as far as drafting codes of good practice
and playing a role in supervising the implementation of positive non-discrimination duties).

Since both reactive and proactive activities are mentioned in the Directive, it appears that the European legislator
did not want to make a choice between them and intended to require that both aspects of the work should be
carried out. However, this does not mean that these different roles need to be combined within one and the same
equality body. Member States may designate different bodies for different competencies, as long as all of these
activities are performed in such a way that they can contribute to the aims of the Directive.

On the basis of the experience of this study it would seem most desirable to have more specific guidelines on the
issue of effectiveness. These should concern the minimum amount of money and staff that should be made
available. It is also desirable that a common format for the evaluation of the actual carrying out of the core
competencies of the Directives be agreed within the European Community.

" Although discussion about this point is possible, the author of the current report takes “surveys” to mean primarily surveys about the causes,

forms and prevalence of racial discrimination. This | derive from a teleological interpretation of the Directive.
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Part VI

Conclusions and recommendations
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The main findings of our study were presented in the executive summary to this report, and conclusions to our
findings with respect to each of the three research questions were presented in the final sections of each part.In
this last part, it therefore remains only to highlight the main conclusion from this research and, on that basis, to
formulate some recommendations for further action by the European Commission.

Is Article 13 of the Racial Equality Directive being implemented correctly?

| addressed this question by examining whether equality bodies are actually in place and whether, in each country,
the three competencies of the Directive are being covered.

As of December 2005, five countries do not yet have an equality body. Two more countries have just designated a
body, but these were not yet functioning by the end of 2005. These countries appear to be in breach of the
obligation to implement the Racial Equality Directive in a timely manner.

With respect to the scope and mandate of the equality bodies, | discovered some serious deficiencies here too. In
some countries not all areas that are covered by the Directive fall under the mandate of the equality body or
bodies; in other countries one or more of the competencies mentioned in the Directive seems not to be covered. |
write “seems” because during the research | found out that there is no common ground as regards the meaning of
the words “assistance’“surveys” and “reports and recommendations”This makes it hard to draw final conclusions at
this point.

As far as the variety of competencies and powers of equality bodies is concerned, it is recommended that a clearer
distinction be made between several competencies that can be discerned. On the basis of such an inventory,
guidelines could be developed as to which competencies can be combined in an equality body and which should
be allocated to separate institutions.

Are the equality bodies functioning in an independent manner?

It is not possible to make a definitive legal assessment of whether the Member States are in compliance with the
Directive as far as guaranteeing the independence of the equality bodies and their work is concerned. This is due
to the fact that neither the Directive itself nor its Preamble, nor the case law of the ECJ, provides us with clear
guidance as to what conditions need to be fulfilled in order to be able to speak of “independent” bodies or
“independent assistance, surveys, reports and recommendations” Nevertheless, | have found some guidance in
other international documents from the Council of Europe and the United Nations. On the basis of these (soft law)
documents, | have drafted a list of indicators for independence.

My main observation on the basis of the research at this point is that, at this stage of the implementation of the
Directive, it really is too early to come to final conclusions about this topic. Many of the equality bodies have only
existed for a very brief period, or have yet to start their activities. External and internal evaluations of their
operation are in most cases not yet available. Others have recently gone through a process of transformation as a
result of the fact that they were designated to exercise (sometimes additionally) the competencies that are
mentioned in the Racial Equality Directive.This means that it is difficult to make a final assessment of the situation
in the Member States. At various points in Part IV | have concluded that further research is necessary. The list of
indicators that was developed in the framework of this study can serve as a tool for gaining a better and deeper
understanding of what it takes to create truly independent specialised equality bodies. Therefore, | recommend
that the European Commission further develops this research tool and uses it as a basis for a continuing in-depth
study into this issue.

Furthermore, on the basis of a list of problematic points that | identified during this research, the European
Commission could support the Member States in the implementation process by drafting general guidelines for
the independent operation of equality bodies designated to exercise the competencies of Article 13 of the
Directive.
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Are the equality bodies functioning in an effective manner?

With respect to the topic of effectiveness it is even more difficult to make a definitive legal assessment of whether
the Member States are in compliance with the Directive. Apart from the very general objective of providing a
contribution to combating racial discrimination, the Directive does not give us any detailed criteria as to what
conditions need to be fulfilled in order to speak of (potentially) effective bodies. In this respect, | could not find
much guidance from other international documents either. On that basis, | could not conclude other than that
further research is necessary. As far as the actual carrying out of the three core competencies of Article 13 is
concerned, a further complicating factor is the above-mentioned variety of interpretations of the meaning of the
words “assistance’ “surveys” and “reports and recommendations” Besides, a truly comparative analysis of the
situation of equality bodies will only be possible once more background information about the legal, social and
political circumstances in which each of these bodies have to function becomes available. Another reason to be
careful in drawing any far-reaching conclusions regarding the effectiveness of equality bodies is that, for many of
the bodies, the length of time they have been in existence has been too short to get a real insight as to the positive
and negative aspects of their work. Therefore, | concluded that it seems that at the moment of our research each of
the three core competencies actually is exercised to some extent. However, | also observed that especially with
regard to surveys and reports and recommendations, there seems to be an underdevelopment of these functions.
Again, it would be useful for more specific guidelines to be developed by the European Commission.These should
concern the minimum amount of money and staff that should be made available to equality bodies. Also, it is
desirable that a common format for the evaluation of the actual carrying out of the core competencies of the
Directives is agreed within the European Community.

To conclude

The results of the current study about the level of implementation of Article 13 of the Racial Equality Directive may
seem meagre, mainly due to some serious methodological obstacles and - more importantly - the fact that, at
this point in the history of the development of European anti-discrimination law, we do not have clear legal norms
at hand to give us guidance on how to evaluate the correctness or incorrectness of the way in which this provision
of the Directive has been implemented.

This especially goes for the concepts of effectiveness and independence, which are only slowly evolving into legal
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concepts, and which certainly do not seem to have reached a sufficient degree of legal concreteness that would
permit a legal assessment to be made, except at the extremes.What | have been able to do is (a) to draw up a list of

indicators (based on some soft law instruments) which are the beginnings of what might become the basis for
more concrete legal assessments in the future, and (b) to apply these indicators to information that we have
obtained from the Member States. Any conclusions, therefore, are tentative at the moment, without further
research.

However, the present research is still useful because it begins to clarify the task of the Commission for the future,
assuming that it wants to continue to monitor the independence and effectiveness of equality bodies in the
Member States.

In particular, the results of our study point to (a) the need for continuing empirical research to be conducted, and
(b) the need to clarify whether the concepts of independence and effectiveness are to become legal standards,

and (c) if so, what the content of these legal standards should be.

In conclusion, then, this study should be seen as a scoping study for further work that the European Commission
should consider carrying out in this field.
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